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[9:45 a. m]

CHAI RPERSON GRI FFI S: Good norning,
| adi es and gentl emen. Let ne call to order the 29
July 2003 nmorning hearing of the Board of Zoning
Adj ustment of the District of Columbia. M nane is
Geoff Griffis, Chairperson. Wth me today is M.
Etherly and also M. Mller. Representing the
Nati onal Capital Planning -- or representing the
Zoning Commission with us is M. Parsons, and our
representative from the National Capital Planning
Comm ssi on has been called out of town and will not
be present today.

Copi es of today's hearing are avail able
to you. They are located close to the door where
you entered into the hearing room Pl ease pick one
up and you can see what is on the agenda and where
you fall on the agenda.

There are a couple of things that |
need to nmake sure that people fully understand
before we begin. First of all, all public hearings
before the Board of Zoning Adjustnent are recorded;
therefore, we ask several things of you.

First of all, we ask that you refrain

from maki ng any di sruptive noises or actions in the
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hearing room so you don't disrupt the testinony
bei ng provided. Also, | would ask that people turn
off cell phones or beepers or put them on sone sort
of setting that you don't disrupt the proceedings
in the hearing room as we continue, and, very
i nportantly, when comng forward to speak to the
Board, you are going to need to do several things.
First of all, conme forward, have a

seat, make yourself confortable at the table. You

will need to turn the m crophone on. You can do
that by touching the base. We will let you know if
it's not on. Al so, you will need to give us your
name and your address for the record. You only
need to do this once. That way, all things being
recorded from you will be correctly attributed to
you. And then obviously we will need you to speak
into the mcrophone at all tines. Anyt hing said

outside or in the hearing room is not on the
record, so it's inmportant that you say everything
appropriately into the record.

The orders of procedures today for
speci al exception and variances is first we wll
hear from wtnesses of the applicant in the
applicant's case.

Second, we will have governnent reports
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attendant to the application such as the O fice of
Pl anning's report or Departnent of Transportation
and any ot her agencies that have reported.

Third, we wll hear from the Advisory
Nei ghbor hood Commi ssi on.

Fourth, we would hear from persons
and/ or parties in support of the application.

Fifth would be parties and persons in
opposi tion.

Sixth, finally we wll have closing
remar ks by the applicant.

Cr oss-exam nati on of Wi t nesses i's
permtted by the applicant or parties in the case.

The ANC within which the property is located is
automatically a party in the case.

The record wll be closed at the
conclusion of each case except for any mterial
that is specifically requested by the Board, and
the Board wll be very specific if additional
information is to be provided and when that is due
into the Ofice of Zoning so that it mght be part
of the record. O course, it goes wthout saying,
after that is received, the record would then be
finally closed and no other information would be

accept ed.
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The Sunshine Act requires that this
Board conduct all public hearings in the open and
before the public. This Board my, however
consistent with its rules of procedure and the
Sunshine Act, ent er into executive session.
Executive session would be for the purposes of
reviewi ng the record or deliberating on a case.

The decision of this Board in all
contested cases, of which those are what we hear,
must be based exclusively on the public record,;
therefore, we ask people present today to not
engage Board nenbers in any type of conversation so
that we do not give the appearance of not
del i berating solely on the record.

I bel i eve we can entertain any
prelimnary matters. Prelimnary matters are those
which relate to whether a case will or should be
heard today such as requests for continuance,
post ponenents or w thdrawal s, or whether proper and
adequate notice of the case has been provided.

If you are not ready to proceed with a
case today or you believe that the Board should not
hear a case today or you have any other prelimnary
matters that | have not outlined, now would be the

time to bring that to the attention of the Board.
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You can give us an indication that you have a
prelimnary matter by comng forward and having a
seat at the table.

I think | overlooked al so people giving
testimony need to fill out two wtness cards.
Wtness cards are available at the table where you
entered in and also available in front of us. Two
witness cards are to be filled out prior to giving
testinmny, and those go to the recorder, who is
sitting to nmy right.

Wth that, let nme say a great good
nmorning to our Ofice of Zoning staff wth us
today, Ms. Bailey and M. My. M. Nyarku is also
assisting the Board on nmy very far left.

Let ne ask Ms. Bailey if there are any
prelimnary matters for the Board's attention at
this tine.

MS. BAI LEY: M. Chairman and to all,
good nor ni ng.

There are no prelimnary matters that
staff has at this time, M. Chairman.

CHAI RPERSON GRI FFI S: Very well. I
will ask again if anyone has any prelimnary
matters who is in attendant and can conme forward?

(No response.)
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CHAI RPERSON GRI FFI S: Not seeing anyone

indicate by comng forward, let us call the first
case in the norning.
APPL| CATI ON OF CLAUDI O AND LUCI A ROSAN
17044 ANC- 1C

MS. BAI LEY: And that is Application
Nurmber 17044 of Claudio and Lucia Rosan, pursuant
to 11 DCMR 3103.2 for a variance from the use
provi sions under Section 350.4 to establish an
inn/tourist hone that would contain 15 units. The
property is Jlocated in an R-5-D District at
prem ses 2005 Col unbi a Road, Northwest. It's al so
| ocated in Square 2536 on Lot 150.

Pl ease stand, all those persons w shing
to testify today, please stand to take the oath.

(Wtnesses sworn.)

IVS. BAI LEY: ['"'m assuming -- M.
Chai rman, there are several requests for party
st at us. Perhaps | was a little mature in asking

the applicants to have a seat at the table.

CHAI RPERSON  GRI FFI S: No, I t hi nk
that's fine. Why don't you have a seat, nake
yoursel ves confortable. The Board will take up the

requests for party status at this time, of which we

have four. I'"'m going to read them out. If you
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think that you have actually put in a request for
party status and | do not identify you, then |
woul d ask for you to cone up quickly and give us
t hat i ndication.

| have Exhibit Nunmber 28, which is the
Wonm ng Condom nium Association |ocated at 2022
Col unbi a Road. | have Peter Leon, the Oakland
Condom ni um Exhi bit Nunmber 28, 2006 Col unmbi a Road,
Nor t hwest . Both those were requests that were
timely filed. The Kalorama Citizens Association,
which is Exhibit Number 26, also a request was
timely filed; and Frank C. Ball ance, Exhibit Nunber
22, of 2009 Col unmbi a Road, Northwest, a request was
also tinely fil ed.

Is that conplete? Does anyone here
present think that they put in a request for party
status that | have not identified?

(No response.)

CHAI RPERSON GRI FFI S: Very wel | .
Seeing no indication of such, let's take up the
first, then, the Wom ng Condom ni um Associ ati on.

Board nenbers, | wll hear comrents or
guesti ons.

First, I want to make a comment on the

application that was put in by the Wom ng. Thi s
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is somewhat of a digression, but | want to make a
very strong clarification.

In their Item 1 of page -- well, they
are not nunbered, but Item 1, "How the association
woul d be adversely inpacted if the application is
approved," first, and |I read, "The variance woul d
establish a precedent whereby an inn/tourist house
or this business could be conducted in our
residential zone."

Let nme nmake a clarification of this.
First of all, the Board, when hearing variances and
speci al exceptions cases, |ooks at each individua
case. We do not set precedence. So any ruling or
decision on an application stands alone and is
based on the uniqueness, the practical difficulty,
and the fact that it would not inpair the intent
and integrity of the zone plan of that application.

So | understand the concern, but |
believe that it is, in fact, not as strong of a
concern as one mght think. This would not give a
by-right, |1 guess directly stated, a by-right
devel opnent opportunity to an inn/tourist house
anywhere else; rather, they would also need and be
required to bring in an gplication for approval

and relieve with the regul ati ons.
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That bei ng sai d, however, t he
associ ation, the honeowners' association, is 100
resi dents. They requested party status because
they are located within 200 feet. It seens the

proximty is sonmewhat there.
Let me mke also another fundanmental

statenment about all of the applications. [f 1I'm
not incorrect, they are all raising sinlar issues.

Of course, there is the traffic, the noise, the
vol ume and the use.

Vhat concerns nme is the fact that Item

6 of our application, which | feel is the strongest
and nmost difficult for our review of granting party
status, and it reads, "Explain how the person's
interest will be nore significantly distinctly or
uni quely affected in character or kind by the
proposed zoning action than that of other persons
in the general public,"” point being what rises to
the level of being granted party status -- and |
should say that you do not require party status to
be a participant in the case. Anyone present today
can give testinony. The inportance of party status
i's you become a full partici pant in the
application, in the case, nmeaning there is a high

standard of requirenment and responsibility to that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

First of all, as a party, you can
clearly cross-examne wtnesses; however or, |
should say, in addition, this Board wll require
certain things of parties; that is, subni ssions,
briefings. At the final and conclusion of the
case, we often ask for draft orders or findings of
facts, conclusions of |aw It is a large
responsibility to be granted party status in a
case.

Again, | say that anyone can give
testinony. They can give testinony as representing
100, 100, 000 people, or as an individual, and that
testinmony is very inportant to the participation of
t he Board.

So all that being said, | would have
peopl e t hi nk strongly on whet her their
participation is actually needed to be at the party
status level or whether they are here to give
testinmony, and also if each of these four parties
brings up the identical issues, the Board often and
| think in this case has particular problem wth
seeing how there 1is unique characteristics of
effect by four parties that are being affected
identically. Again, we often have parties that

join the day of a hearing into one party that can
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represent and cross-exan ne on those issues.

So, that being said, let's take brief
deli beration from the Board on the first
application, and what | think we can do is walKk
t hrough all of these. Il wll give a nonent. | f
there is an application for party status that wants
to address the Board based on what | have just
said, you can give an indication. Just cone
forward and have a seat at the table.

Any questions, clarification, then, on
t he Wrom ng Condom ni um Associ ation fromthe Board?

COW SSI ONER PARSONS: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes.

COWM SSI ONER PARSONS: Fol l owi ng on on
your comments, and | know you don't want to do it
this way, but | thought | would just get to it, --

CHAI RPERSON GRI FFI' S:  Ckay.

COWM SSI ONER PARSONS: -- the only one
who seens to qualify wunder that Item 6, in ny
judgnment, is M. Ballance, who is separated from

this property by one other property. The rest are
associations within 200 feet but don't seem to
explain in their pleadings, if you will, or their
application that they would be uniquely affected in
any way.
NEAL R. GROSS
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CHAI RPERSON GRI FFI'S:  Very good.

Ot hers?

(Pause.)

CHAI RPERSON GRI FFI S: On any of them
then. Let's take comments. Obviously we have read
and del i ber at ed.

| believe M. Parsons has indicated
well M. Ballance's wuniqueness in ternms of the
application; however, | also find an inportant
uni queness in the Kalorama Citizens Association's
application as it's an organi zation that represents
the larger community and the Ilarger issues and
i mpacts of the conmmunity. It obviously represents
t he i mmedi ate nei ghborhood and its inpact overall.

It seenms to be a different perspective than M.
Bal l ance's mght bring although the issues are
simlar. | think that the fact of what they have
stated -- one, their long history in the
nei ghbor hood, but also the whole reason why it was
devel oped as an association -- brings an inportant
perspective that would lend itself to identifying
its unique inpacts to the surroundi ng area.

Frankly, | think we can expedite this a
little bit. I would think that, in fact, the

Kal orama Citi zens Association's issues and concerns
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and representation would include those of the
condom ni um associ ations, the other two that have
been identified here, and wondered whether they
woul dn't want to <conmbine into a single party
appl icati on.

Ms. MIller, did you have comments?

MEMBER M LLER: Wel |, I was ] ust
| ooki ng at Wom ng Condom ni um Associ ation and they
say they are in direct view and earshot of the
applicant's property, and that seenms to ne to be a
fairly unique location that's directly inpacted.

It also looks like -- Peter Leon is
al so, you know, directly across the street. So
maybe these parties could nerge and get that view
represented as one party. It's just a suggestion

| don't think they're the sanme as the Kaloram

Citizens Associ ati on.

CHAI RPERSON GRI FFI S: | see. | see.
Ckay.

There it is. Yes? Just conme forward.

MR. M LLER: I'"'m Chris MIIer
representing the Womng, and | would like to

suggest that the people in the front of our
building in the Womng wuld be affected in

exactly the sanme way as those in M. Ballance's
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bui I ding and the Oakland, which | believe was your

comment ; therefore, we would |ike party status, and

al so perhaps join forces with M. Ballance as you

suggest ed.

CHAI RPERSON GRI FFI S: Is M. Ballance
here?

MR. BALLANCE: Yes.

CHAI RPERSON GRI FFI S: Have you guys
t al ked?

MR. BALLANCE: Yes.

MR. CRAWFORD: |'m Peter Crawford --

CHAI RPERSON GRI FFI S: Can you turn on
your m crophone?

MR. CRAWFORD: Good norni ng. "' m Peter
Cr awf or d. I represent the Oakland Condom nium
Peter Leon could not be here today.

CHAI RPERSON GRI FFI' S:  Okay.

MR. CRAWFORD: I"'m a nenber of the
board of directors of the QGakland and represent the
associ ati on.

CHAI RPERSON GRI FFI'S: That's fine.

MR. CRAWFORD: W would be happy to
join with the other two buil dings.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. CRAWFORD: We are directly across
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the street from the subject property and we are
directly inpacted. W are within 60 feet.

CHAI RPERSON  GRI FFI S: Okay. Ri ght.
And, believe nme, the Board is not questioning
i mpact; the Board, in order to grant the party
status, as | said, we |look in granting party status
for t hose t hat woul d sonehow have uni que
characteristics o wunique issues essentially. So
this is good.

M. Ballance, have you talked to these
gentl emen? Do you have any difficulty in joining
in a single party?

MR. BALLANCE: I have no difficulty
what soever. | just m ght say by way of explanation
when we di scover ed this activity and t he
possibility of this in the nei ghborhood, we had not
necessarily -- some of us knew each other, but we
hadn't necessarily made contact. So in order to
preserve sonme sort of right, and | just --

CHAI RPERSON GRI FFI S: Ri ght . No, it's
totally wunderstandable. This is not out of the
ordinary itself.

MR. BALLANCE: So I'"'m perfectly
prepared to join with all of the others. We nmay

have slightly different perspectives from our
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particul ar |ocation, but I think we're certainly in
great agreenent, and we have subsequently net
together, and so we have clarified, | think, the
issues to a great degree by neeting together.

So | am perfectly prepared to join in
and, frankly, the KCA and other associations speak
for me on this as well. So | don't know whet her
that's sufficient for your purposes.

CHAI RPERSON GRI FFI S: Well, that's an
interesting comrent, M. Ballance.

MR.  BALLANCE: The one thing | m ght
say in addition, just fromthe perspective here, is
that | have lived in the residence at 2009 Col unbi a
Road for slightly over ten years at this point and
therefore watched the events that the place in
guestion --

CHAI RPERSON GRI FFI'S: Okay. Outside of
testimony at this point, let's stick to the
appl icati on.

M. Bal | ance, you j ust made a
fundanental statenment that the Kalorama Citizens
Associ ation also represent your Vviews. Doesn' t
that do away wth your own standing for party
status?

MR.  BALLANCE: No, | don't think it
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does. | think there can be a simlarity of views.

|"m perfectly -- | think I"'min conplete agreenment
with what the Kalorama Citizens Association has
sai d. l'"m a nenmber. So | don't think it in any
way undercuts or changes ny --

CHAI RPERSON  GRI FFI S: But you have
sonet hi ng di stinct from what t he Kal or ama
Association is going to be presenting?

MR.  BALLANCE: No. I'm perfectly
prepared for the Kalorama Associations, besides
what | have witten --

CHAI RPERSON GRI FFI S: So do you want to
join the Kalorama Citizens Association in their
application for party status?

MR. BALLANCE: Yes. Yes.

CHAI RPERSON GRI FFI S: Okay. | think
that is actually nore let's say sinpatico. M.
Bal |l ance, why don't you talk to the Kaloram
Citizens Association, make sure that's okay. [''m
going to ask them to cone up and confirm that and
answer any questions that we may have of them and
| ook to the condoni nium associ ations as joining as
a party status at this point, so we have two
applications for party status before us.

I s that anenabl e, acceptabl e?
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VR. CRAWFORD: Yes, | think that's

acceptable to the Oakl and.

CHAI RPERSON GRI FFI S: Ckay. And al so
to the Wom ng?

MR. CRAWFORD: As | wunderstand it, the
recommendation is that the Oakland and the Wom ng
would join together in party status and that the
Kal orama Citizens Association would represent other
parties.

CHAI RPERSON GRI FFI'S: That's correct.

MR. M LLER: Two separate party
st at uses.

CHAI RPERSON GRI FFI'S:  That's correct.

MR. M LLER:  Yes.

MR.  CRAWFORD: Yes. That's acceptabl e
to the Oakl and.

MR. MLLER And to the Wom ng.

CHAI RPERSON GRI FFI'S:  Excel | ent.

O her guesti ons, Boar d?
Clarifications?

(No response.)

CHAI RPERSON GRI FFI S: M. Ballance, if
you wouldn't mnd just taking a nonment to talk to
the Kalorama Citizens Association. Let nme have the

applicants introduce thenselves for the record at
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this tinme, if you wouldn't mnd just turning on the
nm crophone, give ne your nanme and your address.

M5. ROSAN: My nane is Lucia Rosan. W
still reside in Virginia.

CHAI RPERSON  GRI FFI S: What is your
addr ess, please?

MS. ROSAN: 1700 Sherwood Hall Lane,
Al exandria, 22306.

CHAI RPERSON GRI FFI' S:  Thank you.

MR.  ROSAN: Good norni ng. My nanme is
Cl audi o Rosan. We reside --

CHAI RPERSON GRI FFI'S:  Yes.

MR. ROSAN: This is nmy wfe.

CHAI RPERSON GRI FFI'S:  Very good. Okay.

As applicants -- we have requests for
party status before us. The Board needs to

del i berate and decide whether we grant or deny

party status. As an applicant, |I'm asking first of
all, have you seen the applications for party
status?

MS. ROSAN:. We probably glanced at it.

CHAI RPERSON GRI FFI S: Okay. Then do
you understand the issues that they are bringing up
in their application for party status?

MS. ROSAN: Their concerns --
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CHAI RPERSON GRI FFI' S:  Yes.

MS. ROSAN: -- about noise and --

CHAI RPERSON GRI FFI S: Ri ght . So vyou
under stand t hose.

MR. ROSAN:  Uh- huh.

CHAI RPERSON GRI FFI S: Okay. Now the
i nportant question is, do you have any objection to
this Board granting party status to single party
joined the Wom ng Condom nium Associ ation and the
Oakl and Condom ni um Associ ati on?

MS. ROSAN: I don't think so. Ve
woul dn't know why we would say no, so as far as we
are concerned, it's okay.

CHAI RPERSON GRI FFI S: Okay. So | can
take that as a definitive no objection to the
granting of party status --

MS. ROSAN:  Yes.

CHAI RPERSON  GRI FFI S: - - to t he
Condom ni um Associ ati on party?

MS. ROSAN:  Yes.

MR. ROSAN:. Yes, no objection.

CHAI RPERSON GRIFFI'S:  Very well. Thank
you.

We have an application for party status

-- it's ny assunption that the Kalorama Citizens
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Associ ation has talked to M. Ballance and they are
okay with joining in party application, party
status application. You just give ne a yes. Very
good. There is an indication that that is correct.

So we have another application for
party st at us from t he Kal or ama Citizens
Associ ati on. Do you have any objection to this
Board granting party status to the Kaloramm
Citizens Association?

MS. ROSAN: No, sir.

CHAI RPERSON GRI FFI S: Good. Thank you
very much.

Okay. Board nenbers, let ne hear from
you first of all on the application of party status
of the Womng Condomnium and the Oakland
Condom ni um Il will call that the Condom nium
Party. Questions, clarifications?

(No response.)

CHAI RPERSON GRI FFI S: Then can | hear

any objections to granting party status of those

two?

(No response.)

CHAI RPERSON GRI FFI S: | don't hear any
objection, then | wll take as consensus of the

Board we can grant party status to the Wom ng
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Condom nium and jointly the Oakland Condom nium

known at this application proceeding as the
Condom ni uns.

Then let's go to Kalorama Citizens
Associ ati on which has incorporated M. Ballance as
well as, as M. Ballance has stated, he is a nenber
of the Kalorama Citizens Association, as well as
representing their entire menbership and issues.
We have a full and well articulated application for
party status. | would ask for any coments,
guestions, deliberation?

(No response.)

CHAI RPERSON GRI FFI S: And if there is
none, | would ask for any objection to granting
party status to the Kalorama Citizens Associ ation.

(No response.)

CHAI RPERSON GRI FFI S: Very well. Not
hearing any objection from the Board, | would al so
have the Kalorama Citizens Association be granted
party status at this tine. W do now have two
parties attendant to this application.

Again, | wll say anyone that's here,
of course, would be free to give testinony as a
person; however -- well, we will deal with that as
it goes.
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As we go into cross-examnation, |
woul d ask for those parties that are joined if they
woul d just coordinate and have a single person do
any cross-exam nation. I don't m nd havi ng
different people cross-exam ne different w tnesses
if there are witnesses. VWhat we will not be able
to have, however, IS di fferent peopl e
cross-examning the same wtness, if that's very
clear. We often run into a very difficult problem
of having six parties that cone up and each one
tries to cross-examne, and we do that and we are
guaranteed to be here until Thursday, and we've got
a | ot of other cases to get to today.

So that being said, let's nmove on. I
think there's --

MR. ROTH: M. Chairnman?

CHAI RPERSON GRI FFI S: Yes? If there
are issues that we can take up, just please feel
free to come forward and we wll address it
qui ckly.

MR. ROTH: Thank you, M. Chairman. MW
name is the record is Alan Roth, |I'm the chairman
of the Adams Morgan ANC.

Thi s S the first time I have

participated in a BZA hearing at this level, and so
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what |'m wondering about is in reference to the
i ssue of cross-exam nation of w tnesses, |'m happy
to coordinate, and we have done sonme coordination
al ready. | can't sit here and say for a fact that
none of the other parties hadn't prepared their own
cross-exam nation and so |'m sure we can work that

out, but does the ANC have sone independent status

in that?

CHAI RPERSON GRI FFI S: Absol utely, M.
Rot h, because you are granted party status
automatically and | should have asked if you had

any objection to granting the party status of
applications that just cane in.

MR. ROTH:. The answer to that is no.

CHAI RPERSON GRI FFI S: You have
clarified the record for ne.

M. Roth, yes, the ANC stands al one as
a party and does its own cross-exan nation, case
presentation and the |ike. There is absolutely
not hing wong, and in fact we encourage it, if you
want to combi ne cross-exam nation with others that
are conducting it.

The nost inportant thing is that when
we get into cross-exan nation, testinony, and even

case presentation, the Board will be fairly direct,
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and it doesn't give any indication of our opinion
or our deliberation on the case, but we wll cut
you of f i f we're getting redundant
cross-exam nation, if we feel cross-exam nation is
not germane to the case, or I f the case
presentation again is being redundant. So it's all
the better to get that consoli dated.

Vhat we will do, we will set an order
for quick cross-exam nation. | don't anticipate
taking a lot of time with this, but the procedure
will be and what we can do is either we can take
the ANC last, if you want -- usually our order is
the ANC would go first in all the proceedings. So
when we get to that point, I will ask you what you
want to do and we can proceed in that fashion.
That way, you can see what goes, and if sonething
isn't covered, you can follow up.

MR. ROTH: W will do our best to
coordi nate, and if the Board has no objection, |
think it would be appropriate actually for me to go
first.

CHAI RPERSON GRI FFI'S:  Excel |l ent .

MR. ROTH. So, that's fine. Thank you.

CHAI RPERSON GRI FFI S: That's perfect.

Very good. Thank you very nuch.
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Any other prelimnary issues that the
Board needs to addr ess at this time?
Clarifications, quick clarifications of procedure?

(No response.)

CHAI RPERSON GRI FFI S: If not, then et
us go forward and ask the Rosans, if they are
ready, they can present their case for the Board.

MS. ROSAN: Yes.

CHAI RPERSON GRI FFI S: Al | set?
Excel l ent. Thank you.

MS. ROSAN: Wll, we don't have a | ot
to say other than the reason we purchased the
buil ding was because we knew of Colunbia Guest
House and we saw it for sale and we wanted to buy
it. W know the business was there for many years.

The tax office was able to tell us that they were
payi ng excise sales tax, hotel tax, whatever they
call it, since 1979. They gave us -- they couldn't
give us the docunentation, but they did send a
letter, they did provide us with a letter, because
they said it was private information, they couldn't
give us the printout showi ng that they were paying,
but the point is the business was there at | east
paying taxes for 24 vyears and they were there

bef ore that.
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W did a chronol ogical and beginning
from 1949 when Ms. Byrd, the nother, purchased the
property, it was already a tenenment house, and then
fromthere on, it stayed a tenenent house and then
it becanme a room ng house. | don't know at what
point it becanme a guest house, but that's what it
i S.

We purchased because we are in the
busi ness and we knew -- we got guests that were at
t he Col unbi a Guest House and called us to stay with
us because they were unhappy for sonme reason, so we
knew of the business. W have brought with us some
of the tourist books that shows them being |isted
as a guest house.

Qur intention is not to continue the
type of business they were doing because they were
not a very nice place, it was very rundown,
therefore they took in whonever. W are trying to
make it a very nice place and to make it a guest
house for people <comng from overseas. We
advertise heavily in Europe.

Like we told the people that have
raised a concern, they could visit our website and
see what we are about. The nei ghbors, the people

that we are neighbors with right now, nobody has a
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conpl ai nt about us. W are just a -- | don't know
what to say -- just a -- we're just trying to nake
a living and doing a decent business. l'm sorry,

|'"m getting nervous. l'"'m forgetting what |'m

supposed to be saying.

CHAI RPERSON GRI FFI S: That's okay. e
will try not to make you nervous because the nost
inportant thing for us is to get all the facts.

Now, let me first see if | wunderstand
your submni ssions and al so your testinony, and then
-- well, let me give a quick clarification. There
will be sone issue of inportance for the Board to
understand how the business functions, especially
as it directly relates to sone of the issues that
are comng up in opposition, you know, noise and
par ki ng and traffic and al | t hat, but
fundanental ly, the Board doesn't nmke its decision
on the fact that, well, you know, this is a nice
busi ness and we i ke it, SO it's okay.
Fundanentally, the Board |ooks to Section 350,
which is matter-of-right uses, and the use as it
has been provi ded i's not an al | owabl e
matter-of-right use in this location, and that's
why you are here obviously. So a use variance is

request ed.
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Let me also say a use variance is the
hi ghest and the nost difficult test to prove before
this Board and it goes to three things that need to
be tal ked about: Wy, first of all, this property
is unique from those around it. Qut of that
uni queness or, you know, special circunstances, out
of that arises an undue hardship, and that undue
hardship would then be expressed to us. And
thirdly, that if this was granted, that it would
not inmpair the intent or the integrity of the zone
plan and map, neaning it wouldn't absolutely be
catastrophic to the rest of what is zoned in the
area or uses or areas.

Now, | think what helps nme in |ooking
at use variance and really what has to be addressed
and has to be adequately proven is the fact that
there is no other mtter-of-right use that this
property could be utilized with, meaning there is
nothing else that this is good for except for
sonething that 1is outside of those that are
matter-of-right or special exception cases.

Now, you have talked about the past
history of this, and | think that's inportant to
understand, but as | have outlaid the test, that

doesn't give you the matter-of-right ability to
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continue a non-conformng or an illegal use, and it
certainly doesn't allow anyone to establish
anything else because, well, you know, this was
done incorrectly in the past.

The other inmportant thing | wanted to
address, because | wunderstand what you're saying,
is that you | ooked at, you know, tourist books that
were listing things, if |I'm not mstaken, you
actually had an MRIS listing of the zoning and the
use and there's other sort of docunentation that
speaks to this, the hotel occupancy tax returns,
all of this is inportant in understanding why you
have conme to this position; however, | have not
seen in the record yet, and | bring this up so that
you can point nme to it if it's here, an actual
authority that would be the proper authority to
tell you what the zoning and the matter-of-right
uses woul d be. You know, it's one thing for the
tax and property offices to tell you sonmething or
MRIS to tell you sonething, but unless that cane
from for instance, the Ofice of Zoning that told
you exactly who would certify what the zoning is
and matter-of-right use, we can't rely on them
because they don't -- they don't give the

desi gnati ons.
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Now, you did, and as | read 350.4,

Section D -- well, | don't know.

M5. ROSAN: We rewrote that.

CHAI RPERSON GRI FFI'S:  Pardon ne?

MS. ROSAN: We rewrote it.

CHAI RPERSON GRI FFI'S:  Rewrote which?

MS. ROSAN: Is that the Form 120 that
you are --

CHAI RPERSON GRI FFI S: Do we have the
past C of O on this building?

MS5. ROSAN: The what? |'msorry.

CHAI RPERSON GRI FFI S: The past
certificate of occupancy.

MS. ROSAN: Yes.

CHAI RPERSON GRI FFI S: VWhat is the date
on it? |It's for a room ng house.

MR. ROSAN: Do you nean the |ast one or
the first one?

CHAI RPERSON GRI FFI S: No, the previous

MR. ROSAN: Oh, the previous.
CHAI RPERSON GRI FFI S: | have it. I
can't read it.

MS. ROSAN: This one is better. Can |
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CHAlI RPERSON GRI FFI S: That's okay.
Just tell me what the date is on that. ls it '68?
MS. ROSAN: Well, the first one was

issued to Ms. Byrd in --

CHAI RPERSON GRI FFI S: Ri ght . VWhat is
the date on it?

MS. ROSAN: April 10, 1950. This is
the application for occupancy, certificate of
occupancy.

CHAI RPERSON GRI FFI S: That's a
certificate of occupancy, is it not?

MS. ROSAN: That's a |ater one. The
date on that is Septenber 5th, '69, but there were

earlier ones.

CHAI RPERSON  GRI FFI S: That doesn't
matter. Well, the wearlier ones, what was the
pr oposed use |listed on the certificate of
occupancy?

MS. ROSAN: The earliest one, April

10t h, 1950, a tenement house.

CHAI RPERSON GRI FFI S: Okay. So it's
just what you said in your testimny and also in
the other submssions -- it was a tenement house,
which is --

MS. ROSAN: When she purchased --
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CHAI RPERSON GRI FFI S: I don't know who

can define what a tenement house is, but they are
now illegal in the District.

So from a tenenment house, it went to a
room ng house, and then it stayed consistently a
room ng house in the certificate of occupancy up
until you purchased it; is that correct? And then
you were issued a certificate of occupancy.

MS. ROSAN: We applied for a change of
ownership first, because you are allowed to do
t hat .

CHAI RPERSON GRI FFI S: Just foll ow what
" m asking, actually. So then you were issued a
certificate of occupancy; its date is 3/20/2003.
It's approved use is also a room ng house; is that
correct? Ckay.

I go to that because in 350.4(d), a
hotel use in an R 4-D, which this is in, and other
R-5s, in existence as of May 16, 1980, with a valid
certificate of occupancy or a valid application for
a building permt provided that the gross floor
area of the hotel may not be increased and the
hotel area within the hotel devoted to the function
rooms, exhibit space, commercial adjuncts, nay not

be i ncreased. An existing hotel may be repaired,
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renovated or renodelled, or structurally altered.

I t hought it needed us t he
i nvesti gat ed. Obviously it's a little bit bigger
-- well, higher -- whatever it is. But what 350 is

essentially saying is, you know, if a hotel existed

at one point, it can continue in its use, but from
the record here, |1 <can't even -- | don't see
anything that brings nme to the fact -- | nmean,

there is nothing, there was not a certificate of
occupancy of hotel. So help me find, then, or help
the Board, assist the Board in finding other basis
for granting a use variance to this.

MS. ROSAN: We believe he was there
before the | aw changed. Faye Ogunneye -- she's in
M. Nobel's office, Zoning --

CHAI RPERSON GRI FFI'S:  Yes.

MS. ROSAN: -- she actually called us
one day, because we went to speak with them before
we canme -- we were -- well, sonetine we went to
t hem and she called us back and she said, "There is
a small chance that you can be grandfathered in
because of the tine when he started. | just need
to find in the laws, in the books, where that
| oophol e exists.™

CHAI RPERSON GRI FFI S: Well, as soon as
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she finds it, you let us know. | would be very
shocked. The substantiation of the docunentation is
the certificate of occupancy and the certificate of
occupancy is very clear, and you have just |isted
several others that are decades old. That makes no
sense to nme, but | don't know everything she does.

M5. ROSAN:  Well, that's what they told
us, that --

CHAI RPERSON GRI FFI S: |  know. [''m
di sappoi nted that they nade a comrent |i ke that.

MS. ROSAN: She said if sonebody was
there before the law was witten --

CHAI RPERSON GRI FFI S: That's correct,
and that's what | have just read. | mean, in that
statenment she made, that is absolutely correct. |If
there was a previous use that existed before 1958
or there is sone latitude, | think, that can be
taken in the matter-of-right wuses in the R-4
District of even up to 1980, and that's why | have
just investigated that wth you |looking at the
certificate of occupancy, what were the prior uses,
and the issue is, when you -- and that -- so the
i nportance of the past | think we have now
expl or ed. Now we need to conme to present when you

purchased the property and now your use vari ance.
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That's an inportant issue.

COW SSI ONER PARSONS: If 1 my, M.
Chair, --

CHAI RPERSON GRI FFI'S:  Yes.

COW SSI ONER PARSONS: -- maybe | can
kind of take a stab at it. The challenge with the
application is, in this particular district, there
is a certain set of uses that you can do as a
matter-of-right, okay? The zoning regs provide
that list for you, so to speak. So first we | ook
at whether or not what you are proposing falls into
that list, and when you take a look at that |ist,
the thing that conmes closest is the issue that the
Chai rman was just probing a little bit, which is,
can this be treated as a hotel that was in
exi stence before 19807

Now, you did a very smart thing by
providing us the C of O and a little bit of the
hi story surrounding the uses. The chall enge is,
when you take a | ook at the definition of hotel in
the zoning regs, and |I'm going to page 1-21, the
thing that gives me concern is that, "The term
"hotel™ shall not be interpreted to include an
apartnment house, room ng house, boarding house,

t enenent house, or private club.”
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So a little bit of the challenge is if
the prior use here was a roomng house, then we
have a little bit of an issue, and that then takes
you back to the variance test, which is how do we

figure out how to make that worKk.

| know it's a tough situation. You
still -- that's okay. | mean, take your tine.
There still is an opportunity to talk about the

variance test and whether or not you can satisfy
t he aspects of those tests.

CHAI RPERSON GRI FFI S: Thank you. I
think that is inportant to explore, especially the

matter-of -right uses in 350.

It should also be stated that "inn" is
al so defined, which I think you probably were going
to next, which is distinct fromhotel. But clearly
the Board was | ooking at, because it's so clearly
identified in the matter-of-right uses, the "inn"
is defined -- well, it is very specific on what
that is.

Okay. Let's --

COW SSI ONER PARSONS: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes.

COW SSI ONER  PARSONS: Just to Dbe

clear, can an inn get you in under R-5, in an R-5-D
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as a matter-of-right use? Because when you went to
the hotel scenario, that actually wasn't a scenario
that | had thought about, because part of the issue
is, you have a | ot of docunmentation which speaks to
room ng house and clearly it would seem that that
woul d knock it out of 350.4(d) because of the
definition, but is there -- | nean, it just seens
to ne clearly -- well, | wouldn't say clearly, but
it seens to ne that the facts would point to not
being able to treat this as a hotel use because it
appears to be a room ng house or appears to have a
substantial conponent that involved -- what is the
word |I'm looking for? -- nore than just use for
transient guests under the definition of a hotel,
because | think it seens to be clear from the
hi story of the property that there were tenants who
were staying beyond | guess what would Dbe

construed as typically transient occupancy peri ods.

CHAI RPERSON GRI FFI S: Ri ght . I think
perhaps | have confused things by going to the
hotel issue. The only reason why | did that was

that in 350, it was so clearly defined as all owabl e
to continue, and what that got wus into is the
di scussion of prior uses, were there prior uses

t hat would have indicated that they could possibly
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continue or at Jleast start the discussion of
continuing, hotel being one that's specifically
identified, so we could explore that, but I

concei vably, you know, was |ooking for anything

el se.

COW SSI ONER PARSONS: Okay.

CHAI RPERSON  GRI FFI S: But [''m not
seei ng that. But you bring up an interesting
point, is when is an inn allowable? Let me do
t his. There's quite a few questions that are

actually comng up in my mnd at this point that I
would like to discuss with the Board very briefly.
VWhy don't we take five mnutes, we wll take a
quick recess and then we wll return and we wll
continue on with the case presentation.

(Recess.)

CHAI RPERSON GRI FFI S: Why don't we
resume. A quick question of the Rosans.

First of all, you have given us -- you
have one of the tax returns from 1991 that's in the
record; is that correct?

MR. ROSAN: Yes.

CHAI RPERSON GRI FFI'S: And is there -- |
know you have indicated that you have had sone

difficulty finding previous records. Do you have
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any other years?

MS. ROSAN: We got a brief letter from
the tax office saying that the property was
registered to M. Byrd since 1979. They weren't
able to give us -- to say anything else because
they said it's private records they couldn't share
with us. | have a copy of the letter.

CHAI RPERSON GRI FFI S: Okay. This is
what the Board would |ike to see, is whether there
is an indication that a hotel occupancy tax was
paid in the years of '99, 2000, 2001, and 2002.

What were you going to say?

M5. ROSAN: This is the letter that the
tax office was able to give us. They would not say
anything else, but they would probably share it
with you, but they won't give us anything in
writing because it's private records, but you my

want to call them and --

CHAI RPERSON GRI FFI S: Yes. That's
sonet hing | cannot do. Well, there it is. Let's
l et that stand. Let's get through the rest of

this. That is what the Board is going to need, so
we will figure out how that gets in to the Board.
Do you want to submt that record into

the record?
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MR. ROSAN: Yes.

CHAI RPERSON  GRI FFI S: Do you have
copi es of that?

MS. ROSAN: Yes.

MR. ROSAN: Yes, we do.

CHAI RPERSON GRI FFI S: Okay. Lastly,
et me just cover everything. Ckay. Let me ask a
coupl e other things. Have you entertained any
other matter-of-right wuse that are listed that
could be used for this? Obvi ously one conmes to
mnd is a smaller bed and breakfast or sonething of
t hat nature, which, of course, would nmean that you
lived in the property and it would only
accommodate, it's nmy understanding, a brief review
of the records, of two units. There hasn't been
any other indication -- there is no interest on
your part to do anything of that sort; is that
correct?

MR. ROSAN: Yes.

MS. ROSAN:  Yes.

CHAI RPERSON GRI FFI S: Okay. Al so, have
you tal ked to any sort of |egal counsel that does
this type of application and review and
presentation at al |, i nvestigation of t he

regul ati ons?
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MS. ROSAN: W called a list that was

given to us by the office here, and the ones we
spoke with, they said it wuld cost us about
$20,000 and they couldn't tell us -- they didn't
know i f they would win the case.

CHAI RPERSON GRI FFI S: I'"'m glad they
told you that. Okay. Well, there it is, then.
Let ne turn it over to you, then, and ask if there
is anything further you would like to present to

the Board in your case at this tine.

MS. ROSAN: I think the only thing |
would like to add is just the neighbors are
concerned wth the noise, the traffic, t he
di srupti on. Evidently that was not a problem for
all of the years that this guest house was in
busi ness. There were no conplaints, and nost of

the people didn't even seem to know that there was
a guest house there.

CHAI RPERSON GRI FFI S: How do you know
t hat ?

MS. ROSAN: The people -- well, from
the neeting that we were at ANC, we got the
i npression that people didn't know that the
busi ness was there, that there was a guest house

t here.
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CHAI RPERSON GRI FFI S: Okay. So it's

your understanding that this wasn't a problem in
its previous use; is that correct?

MS. ROSAN: Yes.

CHAI RPERSON GRI FFI S: Ckay. ls it
going to be a problemw th your use?

IVS. ROSAN: W are trying to do
sonething in a little bit higher 1|evel. | don't
believe that would be a problem Qur guests don't
come with cars.

CHAI RPERSON GRI FFI'S:  Why not ?

MS. ROSAN: They come with out of
country or out of state. We also try keeping a
policy of not -- we don't take wal k-ins, they have

to reserve beforehand, because we don't want to
have an open door for anybody to come in, we want
to have reservations because we want to control our
busi ness, because it's a small business and it's
supposed to be somewhat of a famly-type.

CHAI RPERSON GRI FFI' S:  Ckay.

M5. ROSAN: [It's a guest house.

CHAI RPERSON GRI FFI S: How does that
help with driving?

MS. ROSAN. Tourists comng from out of

state and out of country normally don't drive.
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CHAI RPERSON GRI FFI S: Is that true?

MS. ROSAN:. It is.

CHAI RPERSON GRI FFI S: How do you know
t hat ?

MS. ROSAN: Because of our experience,
we do that now, and the selling point is, how far
are you froma Metro? Like we receive guests in
Al exandria and Crystal City. Alexandria, we don't
get that many people because there isn't a Metro
station nearby. Crystal City is always busy
because people want to be able to -- tourists want
to be able to walk to a Metro station. They don't
even want to take a bus. So --

MR. ROSAN: Nor taxi.

MS. ROSAN: And a taxi very seldom
because nost tourists comng from especially out of
country, t hey conpl ain about t hi ngs bei ng
expensive, the exchange rate and so on, so they try
saving as much as they can.

CHAI RPERSON GRI FFI S: Okay. And how
does your program or your business encourage or
prohibit cars comng to the property? |If someone
pulls up in a car --

MS. ROSAN: When they call or send us

an e-mail, we communicate with them we tell them
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there is no parking. Most people, they say, "W do

not wish to drive in D.C.," because when they are
comng to D.C., they have researched, they know
driving in D.C. is not the thing to do. Even right
now, we do not -- it's very seldom that we get
peopl e driving.

CHAI RPERSON GRI FFI'S: Okay. \What about
noi se?

MS. ROSAN: We have found out that
tourists are nornmally good people, they are not out
there to cone and disturb anything, they are just
coming to see the city. They leave early and they
normal Iy conme back | ate. They are here normally
from between three to five nights and they want to
see the whole city and experience the whole thing
in those three to five nights.

CHAI RPERSON GRI FFI S: Okay. By nature
of being tourists, you're going to be out and about
enjoying the city. Okay.

MS. ROSAN: They're always telling us
we should charge them nuch |ess because they are
only there to sl eep.

CHAI RPERSON  GRI FFI S: Ri ght. Okay.
And do you see your potential use creating any

di sruption to t he nei ghbor hood or adj acent
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nei ghbors or any sort of privacy issues?

M5. ROSAN: We don't do that now. Qur
policy is no snoking anywhere, even now, not even
in front of the property. W don't offer themthe
option to be gathering out front because we don't
want that. We're very concerned with things |ike
that. We don't see how they could disturb --

MR. ROSAN: No dri nki ng.

CHAI RPERSON GRI FFI' S:  Okay.

MS. ROSAN: We do not allow drinking,
snoking, and our guests are not allowed to
entertain at the guest house. When they reserve
for one person or two people, they are not allowed
to bring in nore people.

CHAI RPERSON GRIFFI'S:  Okay.  Anything

el se?

MS. ROSAN: No, sir.

CHAI RPERSON GRI FFI S: Okay. Take a
deep Dbreath. You're going to go through
Cross-exam nati on now. If you think this was
rough, this may get rougher. However, what |'m
going to ask as we do that is -- obviously this is
a very civil group. We don't need -- this won't
break down into anything very difficult. So if we

need to take a mnute and do that, then we wll
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but let's start.
Let's start with cross-exam nation --
COW SSI ONER PARSONS: M. Chairman?
CHAI RPERSON GRI FFI S: Oh, |I'm sorry.
Questions fromthe Board.
COW SSI ONER PARSONS: | just have a

question. You had submtted a set of plans for the

bui | di ng. Is this the existing condition or are
you planning to nmake inprovenents? It's hard to
tell from these plans whether this is existing

condition or --

MR. ROSAN: It's a proposed -- these
are plans for proposed, so we don't have that nuch
roons.

COWMM SSI ONER PARSONS: So this shows --

MS. ROSAN: It's existing. Most of it
IS existing.

MR. ROSAN: The first floor -- yes,
sone of them are existing, but the rest, Iike
second, third and fourth floor --

COW SSI ONER PARSONS: This shows 13
sui tes.

MR.  ROSAN: Yes, 13. Actual ly, there
are twel ve because they cut off -- on the basenent,

we had two, and they asked us to renove one wall
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so now we have just one unit. The total will be
13.

M5. ROSAN: The basenent had two roons,
exi sting rooms, but they did not allow us to keep
those two roonms, so we nmade it into one large --

CHAI RPERSON GRI FFI'S:  Who is they?

MS. ROSAN: \Whonever approved --

CHAI RPERSON  GRI FFI S: The DCRA in
permtting renoved that wall

MS. ROSAN: Yes. And on the fourth
floor --

CHAI RPERSON GRI FFI S: So Suite Nunmber 2
has di sappear ed.

MR. ROSAN: Yes.

CHAI RPERSON GRI FFI S: Whi ch woul d t hen
make your count up to the fourth floor to twelve.

MR. ROSAN: Exactly.

CHAI RPERSON GRI FFI S: Okay. And for
clarification, M. Parsons' direct question is this
is proposed new work, which neans all the walls
where seen dark are proposed new, is that correct?

Do you have these in front of you?
MS. ROSAN: No.
MR. ROSAN: No. Let nme get them

MS. ROSAN: Could you ask that again,
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pl ease?

CHAI RPERSON GRI FFI S: If you | ook at
your plans, the darkened wall -- let's take the
basement, which 1is clearly the easiest. The

bat hroom [|aundry, laundry area, utility room they
are darkened, colored-in walls.

MR. ROSAN: Yes.

CHAI RPERSON GRI FFI S: Those are
proposed new, is that correct?

MR. ROSAN: Yes.

CHAI RPERSON GRI FFI' S:  Okay.

MR. ROSAN:. They are proposed --

MS. ROSAN: Those are new wal | s?

MR. ROSAN: Uh- huh.

COW SSI ONER PARSONS: So the point of
my question is, how many rooms are now in the
house, | nmean that were used for the room ng house
pur pose in the past?

M5. ROSAN: Twelve. We have -- we were
approved for twelve. M. Byrd had been approved
for 15.

COWMM SSI ONER PARSONS: Because if this
is correct, the amunt of construction you are
about to undertake is significant.

M5. ROSAN: It's already al nost hal fway
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t hr ough.

COW SSI ONER  PARSONS: So you have
created all new bat hroons and --

MR. ROSAN: Yes, we did.

COWM SSI ONER PARSONS: So this is a
renovati on plan. In other words, these roons
exi sted; you have sinply gone in and --

MS. ROSAN: Meking it better.

COWM SSI ONER PARSONS: -- renovated it?

MS. ROSAN:  Uh- huh.

COWM SSI ONER PARSONS: | see. And it's
al nost conpl et e.

MS5. ROSAN: Well, it's alnost hal fway.

COWM SSI ONER PARSONS: Hal f way. Ckay.

Thank you.

CHAI RPERSON GRI FFI S: Any ot her
guestions of the Board at this tinme?

(No response.)

CHAI RPERSON GRI FFI S: Okay. I f not,
let's proceed in this fashion. | would ask that we

go first to ANC if there are any cross-exam nation

guestions, then we will take the Kalorama Citizens
Association and then we wll have the Condom nium
Association Party, and that wll be the order

unl ess there's any great difficulty with that as we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56

pr oceed.

MR. ROTH: Thank you, M. Chairnman.
I'"'m joined by Comm ssioner Nikolaos Apostolides,
who is the single nenber district comm ssioner from
the district in which the property is |ocated.
It's actually 1C02, although the zoning staff
apparently on their records said 1CO01 based on the
pre-redistricting boundaries.

CHAI RPERSON GRI FFI S: W are stil
trying to get all that straight.

MR. ROTH: Under st ood.

CHAI RPERSON GRI FFI S:  Ckay.

MR. ROTH: So are we.

CHAI RPERSON GRI FFI'S:  Yes, indeed.

CROSS- EXAM NATI ON BY ANC-1C

MR. ROTH: To M. and Ms. Rosan, |
appreci ated the Chairman's statenment about civility
and real nice people here, so | don't think we wll
have any difficulty just wal king through some basic
guesti ons.

First, before you bought 2005 Col unbia
Road, were you aware that there were zoning
restrictions in D.C. on where inns could be
| ocat ed?

W TNESS L. ROSAN:  No.
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MR. ROTH: Okay. When you bought the

particul ar property, were you aware that it was
| ocated in a residentially zoned district?

W TNESS C. ROSAN: No, because we saw a
| ot of the businesses nearby and we thought that
corridor was a business area, so we see 7-Eleven,
we see the Hilton Hotel, so we didn't ask in our
mnd to research.

W TNESS L. ROSAN: Especially because
when we were purchasing, the listing agent brought
up the fact that it was a guest house As a matter
of fact, it was set up as a guest house because we
bought with everything in it. And she nentioned
that we would -- if we wanted to, we could continue
t he busi ness.

MR,  ROTH: Okay. So in other words,
the answer to the question | think is that you were
not aware that this particular house was | ocated in
a residential zone; is that correct?

W TNESS L. ROSAN: No, we didn't pay
attention to that.

MR. ROTH: By the way, you bought the
house out of probate; is that right?

W TNESS L. ROSAN:. Yes.

VR. ROTH: And the owner of t he
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previ ous guest house had been deceased for sone
period of tinme; is that right?

W TNESS L. ROSAN: April of 2000, I
bel i eve.

MR. ROTH: So that the house had
actually been vacant for sonething on the order of
W TNESS C. ROSAN: One year.

MR. ROTH: You said one year.

W TNESS C. ROSAN: One year.

W TNESS L. ROSAN: Well, actually his
assistant was living there when we purchased it.

MR. ROTH: Was he actually operating a
busi ness there?

W TNESS L. ROSAN: No, he wasn't.

MR. ROTH. Okay. Thank you

By the way, how much did you pay for
t he property?

CHAI RPERSON GRI FFI'S: Before we go into
that, M. Roth, |'m not sure what inportance that
is to the Board unl ess you can establish --

MR. ROTH: | guess the relevance woul d
be ultimtely on the question of whether or not it
would be economically feasible on the issue of

undue hardship for the house to be turned into a
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resi dence. | don't think it's essential. I nmean,
if you prefer that we --

CHAI RPERSON GRI FFI S: My hesitancy is
that it gets us into a strong argunent that |
haven't seen actually being presented in ternms of
econom ¢ hardshi p. | think if that is actually
presented as the case-in-chief in terms of the use
vari ance, t hen we can rei nvestigate t hat ;
ot herwi se, once you open that door, this Board gets
drawn in relatively quickly and it gets very
cunmbersone. So | would rather --

MR.  ROTH: Okay. I will wthdraw the
guesti on.

CHAI RPERSON GRI FFI'S:  Thank you.

MR. ROTH: You state i n your
application for the variance that you intend to run
a 15-room and this is quotes, "inn/tourist house
busi ness,"” wunquote, at this |ocation. From your
testinmony previously and the statenents that you
just made, it sounds |ike when you bought the
property, you just assuned that you could continue
operating that kind of business under the zoning
for this location; is that right?

W TNESS L. ROSAN:. Yes.

CHAI RPERSON GRI FFI S: VWhat was that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60
quoted from M. Roth?

MR. ROTH:. Fromtheir application.

CHAI RPERSON GRI FFI'S: Okay. Thank you.

MR,  ROTH: The quote is "inn/tourist
house business, " unquot e.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. ROTH: Your application also says,
guote, "The reason we purchased this property is
because we were told that we could be grandfathered
in and would be allowed to continue doing the inn
busi ness.” Unquot e.

In your previous testinmny and the
comments you just made, it sounds |like you actually
had two conversations. One was with the real
estate agent and the other was with M. Ogunneye;
is that right?

W TNESS L. ROSAN: Ri ght .

MR. ROTH. On that question.

W TNESS L. ROSAN: Ri ght .

MR.  ROTH: VWho was the first person
that told you that you could be grandfathered in?

W TNESS L. ROSAN: Ms. QOgunneye.

MR. ROTH: So that --

W TNESS L. ROSAN: She said there was a

smal | chance of us being grandfathered in.
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MR. ROTH: Okay. And the real estate

agent told you what?

W TNESS L. ROSAN: The |isting agent,
on our first contact, she nentioned -- we already
knew it was a guest house because we knew of the
exi stence of the business, and she nentioned that
because this was a probate sale, the owner didn't
have any heirs, no wll, whatever he was doing
before, you can automatically continue to do. See,
that's sonething that was said lightly, we don't
have it in witing.

MR. ROTH: But that turned out to be
false, as we now know, 1is that right? That
statement by the real estate agent turned out to be
i ncorrect.

W TNESS L. ROSAN: Well, that's what we
are trying to decide here, | guess.

MR. ROTH:. Okay. | understand.

Did you make the sale contract for the
property contingent on your ability to get a use
vari ance --

W TNESS L. ROSAN: No.

MR. ROTH. -- or a special exception --

W TNESS L. ROSAN: No.

VR. ROTH: -- or t he owner's
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responsibility to get a use variance or a special
exception?

W TNESS L. ROSAN: We didn't even --

W TNESS C. ROSAN:  No.

W TNESS L. ROSAN: We didn't even think
about that. W just -- we were sO sure it was an
exi sting business that we didn't even -- it didn't
-- we didn't have a doubt.

MR. ROTH. Ckay. Did you put any other
contingency or escape clause in the sale contract?

W TNESS L. ROSAN: None.

MR. ROTH: Okay. Your application
docunents, as the Chairman indicated earlier
include a copy of that 1969 certificate of
occupancy that M. Byrd had to operate a roomng
house. Did you first discover that docunment before
or after the sale closed?

W TNESS L. ROSAN: Well, after, because

MR. ROTH: That's the answer.

W TNESS L. ROSAN: After.

MR. ROTH: \When was the first tine that
you did a thorough search of the zoning regul ations
or property records to determ ne what uses either

were now or previously legal at that |ocation under
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the zoning regul ati ons?

W TNESS L. ROSAN: W went to the
Zoning Office on the |I believe 10th of March.

MR. ROTH: Was it before or after the
pur chase?

W TNESS L. ROSAN: Oh, after.

MR. ROTH. After. Ckay.

W TNESS L. ROSAN: We thought we were
going to just change nanes.

MR. ROTH: | understand.

W TNESS L. ROSAN: We didn't know --
then we were thrown into sonething totally --

MR. ROTH: | understand.

And the Chairman may have covered this,
but let me try one nore tine. Did you ever find a
certificate of occupancy giving M. Byrd the right
to operate any other kind of Dbusiness there,
meani ng other than a room ng house?

W TNESS L. ROSAN: No.

W TNESS C. ROSAN: They had the
transi ent special exenption.

MR.  ROTH: W will get to that in a
nmoment .

W TNESS C. ROSAN:  Ckay.

MR. ROTH: Did you &ever find a
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certificate of occupancy giving M. Byrd the right

legally under the zoning law to operate anything
ot her than a room ng house?

W TNESS L. ROSAN: No.

MR.  ROTH: Okay. Now, going to the
guestion that you were just about to address, M.

Rosan, even though your application says that the

previous owner was |licensed -- |'m quoting here,
gquote, "licensed as a room ng house with a speci al
exenption to run as an inn," unquote -- that's from
your application -- you are now aware, aren't you,

| think you understand, that that wasn't a speci al
exception under the zoning |aw issued by this Board
or any other kind of zoning decision; it was
actually an exenption from rent control issued by
the rent admi nistrator; isn't that correct?

W TNESS L. ROSAN: We understand that
now, yes.

MR. ROTH: Okay. And that if M. Byrd
was operating his property as an inn or a tourist
house or a hostel for transient custoners, he was
probably doing so illegally because he didn't have
a C of O or other zoning permssion to do that;
isn't that right?

W TNESS L. ROSAN: No, unless he was
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t here before the | aw changed.

MR.  ROTH: Al right. Had you ever
lived or bought property or operated a business
before in the District of Colunbia before you
purchased this house?

W TNESS L. ROSAN: No.

MR. ROTH: So before buying this house,
did vyou retain an attorney or any ot her
prof essi onal consultant to investigate the zoning,
to investigate how you --

W TNESS L. ROSAN: No.

MR.  ROTH: -- could legally use it?
You did not. Okay.

Your application states, again this is
a quote, that, quote, "This property 1is not
suitable as a residence.” Unquote. On what basis
do you say that?

W TNESS L. ROSAN: We can't afford to
live in a 13-room house.

MR.  ROTH: So you're saying it's not
sui tabl e as your residence, to be your residence?

W TNESS L. ROSAN: It has a basenent
and four floors. When we go up one, we are ready
to sit down and take a break.

MR. ROTH: But certainly you know there

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66

are other properties in the District of Colunbia,
sone even right next door to you, that either are
now or were in rundown condition, nmany even worse
than this, some just as large as this or perhaps
even | ar ger, and t hey get renovat ed into
residences; isn't that right?

W TNESS L. ROSAN: Yes. The one next
door, | think they nade it into two condoni ni uns.

MR. ROTH: Al right.

W TNESS L. ROSAN: Yes. They have
el evat ors.

MR. ROTH: And the one on the other
side in 2007 is a house right now, isn't it?

W TNESS L. ROSAN: Yes. | don't think
it's as high as ours. A little bit |ess.

MR. ROTH. Okay. But it's --

CHAI RPERSON GRI FFI'S:  Okay. We get the
poi nt .

MR. ROTH:  Okay.

Did you ever even investigate whether
this house could be rehabilitated into a residence?

W TNESS L. ROSAN: No.

MR. ROTH: Any kind of residence?

W TNESS L. ROSAN: No.

MR. ROTH: Single-famly home?
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W TNESS L. ROSAN: No, because - -

MR. ROTH: Condom ni uns?

W TNESS L. ROSAN: -- that wasn't our
intenti on when we purchased it.

MR. ROTH: Can we at |east agree that
al though it would take some anmpunt of nopney, the
house could, in fact, be turned into a residence?

W TNESS L. ROSAN:  Well, I'msure --

MR. ROTH: "' m not saying necessarily
by yourselves, but by sonmebody, yourself or soneone
el se?

W TNESS L. ROSAN: |"m sure a builder
could do that, yes.

MR. ROTH: Thank you.

And in fact you are putting quite a bit
of money yourself into fixing the place up; isn't
that right?

W TNESS L. ROSAN: Yes.

MR. ROTH. Okay. Now, your application
estimates that you plan to spend approxi mtely
$183,000 to do that. So if you were to put that
kind of nmoney toward turning the place into a
resi dence, you probably could have a very fine
home; isn't that right?

CHAI RPERSON GRI FFI' S:  Ckay.
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W TNESS L. ROSAN: Too | ate now.

CHAI RPERSON GRI FFI S: That's a little

specul ative of a question. |'mnot sure --
MR. ROTH: wel I, let nme ask the
gquestion differently. How many bathroonms were in

t he house when you bought it?

CHAI RPERSON GRIFFI'S: M. Roth, are you
just trying to establish the fact that this could
be used as single famly, perhaps?

MR. ROTH: Well, | guess what |'m
trying to establish is that of the substantial suns
of noney they are currently spending to renovate it
into the place that they don't yet have perm ssion
for, that noney could be used to turn it into a
very suitable residence.

CHAI RPERSON GRI FFI S: Okay. Ri ght .

t hi nk the point is made.

MR. ROTH: Ckay.

CHAI RPERSON GRI FFI S: The Board is
clear on that? Ckay.

MR. ROTH: Thank you, M. Chairmn.

M. Chairman, how do we mark exhibits
here? Do we mark them for identification or do |
just offer thenf

CHAI RPERSON GRI FFI S: Are you
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subm tting exhibits?
MR. ROTH: Submitting exhibits.
CHAI RPERSON  GRI FFI S: I's it nor e

appropriate to submt it when you present your

case?

MR. ROTH:. Actually, in this particular
instance, | think it would be useful to be able to
guestion the wi tnesses from these exhibits. The

issues go to substantial detriment and effect on
the community.

CHAI RPERSON GRI FFI'S:  \What are they?

MR. ROTH. These two are photographs of
the travel lane, travel lanes in front of the house
and sidewal k in front of the house.

CHAI RPERSON GRI FFI S: It would be ny
opinion that they would be stronger and nore
forceful in your own case presentation. We don't
of t en, as this isn't a full court judici al
proceedi ng, have introduction and cross-exam nation
of evidence that is then documented, substantiated
and then addressed by applicant. They woul d have
an opportunity, obviously, to cross-exam ne you and
t hey have cl osings. So it seems to be nore tinme
expeditious if you wanted to bring it up in your

case presentation.
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MR. ROTH:. Ckay. We'll do that.

M. and Ms. Rosan, of the 13 roons
shown on your drawings -- and by the way, we had
sone confusion. What | count on the plans are
suites that go up to nunmber 14, but as you
testified, Suite Number 2 has disappeared, so it
seens to me we have 13 rooms; is that correct?

W TNESS C. ROSAN: Uh- huh. That's
correct.

MR. ROTH: And out of the 13 roons
shown on your draw ngs, how many of those do you
anticipate would be made available to your guests
or custonmers?

W TNESS L. ROSAN: We have decided to
make all of them avail abl e.

MR. ROTH. Okay. All 13. And how nany
of those 13 would be for two people?

W TNESS L. ROSAN. We haven't gone that
far.

MR. ROTH: Are you able to estimate of
the 13 how many would be -- how many would have a
doubl e bed capabl e of hol ding two peopl e?

W TNESS C. ROSAN: It's hard --

W TNESS L. ROSAN: Like say 13.

MR.  ROTH: Thirteen. Ckay. So when
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you nmet wth the ANC s zoning committee, you
estimated that you expected on average about 80
percent occupancy; is that right?

W TNESS L. ROSAN: God willing, that's

what we' |l get.

MR. ROTH. OCkay. And that's still vyour
estimate?

W TNESS L. ROSAN: That's normally

hotel estimates, 80 percent.

CHAI RPERSON GRI FFI S: Ckay. So on any
given night or norning that you were full, there
could be as nmany as, say, 26 people in the house
com ng, going, and perhaps, on an average night, 80
percent of that; is that correct?

W TNESS C. ROSAN: Yes, 80 percent of
26.

MR.  ROTH: By the way, you nentioned
before that you didn't recall there being any
conplaints from the neighbors about the operation
of the previous guest house when you net with the
ANC' s zoning commttee. Let ne try to refresh your
recollection and ask are you sure that what people
were not saying is that they didn't realize there
was a guest house there before they bought their

house or before they bought their property?
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W TNESS L. ROSAN: That wasn' t

clarified.
MR. ROTH: Okay. You just didn't

understand that to be the case? You don't recall

W TNESS L. ROSAN: As far as | knew, no
one said, "I didn't know it was there." No one
told us that they had a problemwth it.

MR. ROTH: You don't recall there being
any discussion at that nmeeting about the guests
hangi ng out in front maki ng  noi se, snoki ng
cigarettes, littering? You don't renenber any of

t hat di scussi on?

W TNESS L. ROSAN: | think there was
one person that nmentioned sonething about -- it was
either there or | read a report somewhere on the

f ol der.

MR. ROTH: Ckay. You told us that you
estimated a |arge percentage of your anticipated
customers would be conming from overseas and woul d
not be bringing a car with them is that correct?

W TNESS L. ROSAN: That's what we have
now.

MR. ROTH. Ckay. But even if they used

the Metro to get around while they're staying,
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particularly if they are com ng from Europe, as you
say, nost of them are going to end up using taxis
to get to and from --

W TNESS L. ROSAN: No, they don't use
taxis that often.

MR.  ROTH: To get to and from the
airport?

W TNESS L. ROSAN: No. They go Metro.

MR. ROTH. How are they going to get to
Dulles Airport on the Metro?

W TNESS L. ROSAN: They have shuttles.
If you look on our website, we give them the

cheaper options, which that's what they are | ooking

for. They take the bus, they take the shuttle,
they take the Metro. They have |ike special
shuttles that will take themto the Metro station.

MR. ROTH: Okay. The property has no
driveway, does it?

W TNESS L. ROSAN: No, unfortunately we
don't get a parking space there.

MR. ROTH: Right. And it has no alley
either, right?

W TNESS L. ROSAN: Ri ght .

MR. ROTH: Ckay. And in fact right in

front of the house, there's Zone 1 residential
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parking, permt parking on Colunbia Road in the

curb lane; is that right? The first |lane next to
the curb is residential permt parking, correct?

W TNESS L. ROSAN: You probably know
nore than we do there.

MR. ROTH: Ckay. Wuld you agree
there's just one travel | ane  sout hbound --
west bound - -

W TNESS L. ROSAN: Yes.

MR. ROTH: -- in front of the house?
So if there were taxis or other vehicles com ng and
going, either to pick up or drop off passengers or
to pick up or drop off supplies or whatever,
because you don't have a driveway or an alley to
bring themin from there's only one way that a car
could stop out there, right, and that would be to
doubl e-park in the one travel lane in front of the
house, right?

W TNESS L. ROSAN: Yes. That's what we
see happeni ng now.

MR. ROTH: Ri ght . And that would nmean
that while a cab or some other vehicle is standing
there to pick wup or discharge passengers and
| uggage or to pick up or discharge other materials

for the house, that other vehicles approaching
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west bound or sout hbound from behind -- and | say
west or south because it's sort of a diagonal
street --

W TNESS C. ROSAN: Well, they have the
central line that's for turning.

MR.  ROTH: Yes, they have to -- the
cars would have to pull into the left-hand turn
|ane comng in the opposite direction; is that
correct? Thank you.

CHAI RPERSON GRI FFI S: Okay. We're
going to shorten the questions a little bit, M.
Roth, |limt the testinony and get the direct
guestions in and answered.

MR. ROTH:. All right.

The total nunber of people that vyou
tal ked about before possibly being in the house was
as many as 26, perhaps in the | ow 20s.

W TNESS C. ROSAN: Twenti es.

MR. ROTH: Low twenties.

W TNESS C. ROSAN: Ei ghty percent.

MR.  ROTH: Ri ght . That's a lot of
trash to be put out for collection on the sidewalk.

Do you have any plans now for the managenent and
collection of all that trash?

W TNESS C. ROSAN: Well, we don't serve
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food, so | think it will be Iess than normal people
-- normal rent house, rental house. So they cone
and they don't eat. They eat outside.

W TNESS L. ROSAN: But in answer to
that also, M. Byrd, the previous owner, he had
commercial trash pickup. As a matter of fact, we,
to this date, we are having problenms with our trash
pi ckup because they are considering us comrercial .

CHAI RPERSON GRI FFI S: Ckay. Where do
they pick up the trash? Qut front?

W TNESS L. ROSAN: Qut front.

CHAI RPERSON GRI FFI S: And how often do
they pick up and what are you anticipating pickups
woul d be?

W TNESS L. ROSAN: Twice a week, |
bel i eve, Tuesdays and Fridays, and they are

refusing to pick our trash --

CHAI RPERSON  GRI FFI S: That doesn't
matter to ne. Il just want to know what you're
pl anning to do. So two tines a week commerci al

pi ckup which you'll contract. Ckay.

MR. ROTH:. Thank you.

Are you currently advertising this
property?

W TNESS L. ROSAN: We have it on our
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website, if that's the question. W are not
advertising as it's available for rent; we have it
there because it is a room ng house at this point.

MR. ROTH. Are you --

W TNESS L. ROSAN: But we are not
sayi ng you can rent. If you look at the website,
you don't see any roons avail able or rates.

CHAI RPERSON GRI FFI'S: Okay. | think we
can nove on

MR. ROTH: Ckay.

Are you awar e t hat t he zoni ng
regul ations in existence now say that as a roon ng
house located in this residential zone, that, and
|"m quoting here from the zoning regulations, "No
advertisement is displayed or published on or off
the prem ses holding out the establishment to be a
hotel, notel, inn, hostel, bed and breakfast,
private club, tourist home, guest house, or other
transi ent accommodati on"?

W TNESS L. ROSAN:  Now | know.

MR. ROTH: Okay. You nentioned the
operation of your other businesses and homes in
Virginia and the fact that you haven't experienced
any problens there. Is it not the case that those

homes are | ocated on nmuch | arger |ots?
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W TNESS L. ROSAN:  No.

MR. ROTH: No?

W TNESS L. ROSAN: In Crystal City --

CHAI RPERSON GRI FFI'S:  Actually, |I'm not
sure of the relevancy of conparing the other
properties to this one. We have this one whether
t hey own others or not.

MR. ROTH: Ckay.

It sounds |like you indicated before
that by saying all 13 roonms would be let out to
guests, that once your renovation is conpleted,
that you and your famly do not intend to live in
this house; is that correct?

W TNESS L. ROSAN: We wanted to, but |
haven't been able to. The school that nmy son is
assigned to, we are not happy with the grades. W
wanted to get himinto the Oyster School, but --

MR. ROTH: Good | uck.

CHAI RPERSON GRIFFI'S: So at this point,
you are not anticipating living on the property?

WTNESS L. ROSAN: No, Dbecause of
school matters.

CHAI RPERSON GRI FFI S: Ckay. That's
fine.

MR. ROTH: That's ny final question,
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M. Chairman. Thank you.

CHAI RPERSON GRI FFI S: Thank you very
much.

Fol | ow-up questions fromthe Board?

MEMBER M LLER: Ms. Rosan, | just want
to explore with you a little bit. You nmade a few

statenents saying that you knew it was a guest
house, you knew of the existence of the business,
you were so sure there was an existing business
there, and | am not clear of what did you know
about the business, when did you know it, how did
you know it was there?

W TNESS L. ROSAN: Well, when you are
in the business, you tend to know your conpetition.

We advertise under the same -- nobst of the sane
pl aces, so | was famliar with the name Col umia
Guest House because t hey were  where ours
adverti sing.

W also received guests that were
staying there in the past. This was before we knew
that it was up for sale, way before. So we knew of
t hem because they were our conpetition.

CHAI RPERSON GRI FFI S: Ckay.

MEMBER M LLER: But did you know of

them for several years past or just recently?
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W TNESS L. ROSAN: No, we knew -- we

have been doing this for the |ast four --

W TNESS C. ROSAN: Si x years.

W TNESS L. ROSAN: Six or four? Well,
anyway, sonmewhere -- '97.

W TNESS C. ROSAN:  Si Xx.

W TNESS L. ROSAN: \Whatever. Six years
or so.

MEMBER M LLER: You have been doing
what for six years? Having your business for six
years?

W TNESS L. ROSAN:  Yes.

MEMBER M LLER: Okay.

W TNESS C. ROSAN: Since '97.

W TNESS L. ROSAN: Ninety-seven?

W TNESS C. ROSAN:  Yes.

W TNESS L. ROSAN: And as you start
| earning the business and advertising, you start
seei ng the nanes.

CHAI RPERSON GRI FFI S: Do you recall
what year, kind of time period that you recall
being famliar with the Col unmbia Guest House? Was
it '97?

W TNESS L. ROSAN: No, | wouldn't say

' 97.
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W TNESS C. ROSAN:  No.

CHAI RPERSON GRI FFI S: Was it '99? Has
it been in the last two years that you kind of knew
it was there? | don't need precise. M. Mller is
just trying to get an idea of --

W TNESS L. ROSAN: Let me see. The

first --

CHAI RPERSON GRI FFI S: If you don't
know, you don't know. I'mnot forcing --

W TNESS L. ROSAN: | don't know.

CHAI RPERSON GRI FFI'S:  Okay. Very wel|.

W TNESS L. ROSAN: But it has been a
while. It wasn't just --

CHAlI RPERSON GRI FFI S: Under st andabl e.

It has been a whil e.

Ms. MIler?
MEMBER M LLER: Well, for instance, |
think you nmde reference to -- sonebody made

reference to the owner dying in the year 2000, and
| "' m wondering was the property being run as a guest
house then?

W TNESS L. ROSAN:  Yes.

MEMBER M LLER:  You knew t hat.

W TNESS L. ROSAN: Yes. Vhen we

purchased it, it came wth everything. We
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i nherited everything he ever had. The courts just
sold us as it was.

CHAI RPERSON GRI FFI S: Okay. But you
said that the property was vacant.

W TNESS L. ROSAN: It was not being
rented -- the roons were not --

CHAI RPERSON GRI FFI S: When did it stop
bei ng used?

W TNESS L. ROSAN: The man that worked
for himwas there and there was another renter that
was there.

CHAI RPERSON GRI FFI'S:  Renter?

W TNESS L. ROSAN: Sonmebody that used
the facility.

CHAI RPERSON GRI FFI S: As what ? As a
room ng house?

W TNESS L. ROSAN: No. They -- every
time they came to town -- one was his hel per, Earl.

Unfortunately, we didn't keep his |ast name, so |
don't know what his |ast nanme is. He was there.
But the admi nistrator can verify that. The court
adm ni strator knew because they were trying to get
hi m out so we could buy the property totally enpty.

CHAI RPERSON GRI FFI S: So he was living

there on a longer-term basis.
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W TNESS L. ROSAN: The assistant was

there in exchange for his service. He got a snal
salary. That's what he told us.

CHAI RPERSON GRI FFI'S: | see.

W TNESS L. ROSAN: And then he |ived on
the property in exchange for cleaning and fixing.

CHAI RPERSON GRI FFI' S:  Okay.

MEMBER M LLER: | guess ny question is,
when you bought it, it wasn't being used as a guest
house at that point, or was it?

W TNESS C. ROSAN: No.

W TNESS L. ROSAN: No.

MEMBER M LLER: No.

W TNESS L. ROSAN: Because M. Byrd
passed away suddenly. The beds were nmade, but the
assistant, | guess, couldn't keep on renting it
because the owner di ed.

MEMBER M LLER: So he passed away in
the year 2000.

W TNESS L. ROSAN: | believe.

MEMBER M LLER: So sonetinme since that
point, it wasn't being used as a guest house?

W TNESS L. ROSAN: Ri ght .

MEMBER M LLER: Okay. |Is your business

different in the sense that it draws people from a
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particul ar area overseas, or do you have a website
that advertises to everyone, but you draw from a
particular area in particular?

W TNESS L. ROSAN: We advertise nostly
in Europe because the reason being Europeans are
nore famliar with guest houses.

MEMBER M LLER  Okay. Okay.

CHAI RPERSON GRI FFI S: Thank you, Ms.
MIler.

Any other questions from the Board at
this time?

(No response.)

CHAI RPERSON GRI FFI'S: Good. Thank you.

MR.  APOSTOLI DES: May | just ask one?
| just wanted to --

CHAI RPERSON GRI FFI S: M. Roth can ask
a question.

(Pause.)

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. ROTH: No, sir. Thank you.

CHAI RPERSON GRI FFI S: Excel | ent .

Kal orama Citizens Associ ation?

MS. HARGROVE: | just wanted to explore
three areas, if | may, real quickly, and I won't be

r edundant .
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CHAI RPERSON GRI FFI S: Excel | ent, but

first you would have to give your nanme and your
address, please.

MS. HARGROVE: My name is Ann Hargrove.

I live at 1827 Bel nont Road, Northwest.
CHAI RPERSON GRI FFI' S: Good.
CROSS- EXAM NATI ON
BY THE KALORAMA CI TI ZENS ASSOCI ATI ON

MS. HARGROVE: Al right. The | ast
valid certificate of occupancy that the previous
owner had | believe was in 1969 for an eight-unit
room ng house. We're talking certificate of

occupancy and not what the housing adm nistration

m ght have done at a later date; is that not
correct?

W TNESS L. ROSAN: |'m sorry, say that
agai n.

MS. HARGROVE: The | ast val i d

certificate of occupancy that the previous owner
had was for an eight-unit room ng house in 1969.

W TNESS L. ROSAN: Yes.

MS. HARGROVE: You understand that what
was given by the rental accommopdation office was
not -- was an exenption, and although it said it

was for 15 people, there was no related certificate
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of occupancy given at that tine. There is no
certificate of occupancy associated with that |ater
date. The business |icense that was given in 2000
for a 15-unit room ng house did not have a nodified
certificate of occupancy, and that is inportant
because rooni ng houses have to --

CHAI RPERSON QRI FFI S: I's this a
guestion?

M5. HARGROVE: Yes. | just want to see
if they understand this.

CHAI RPERSON GRI FFI S: Ckay.

W TNESS L. ROSAN: Yes, | guess we
understand that he had an eight-unit -- it's kind
of confusing to us because it says to use all and
basenment, neaning four floors and basenent, and
they do specify eight wunits, but then on the
busi ness |icenses, they did allow him to have 15
units, and that's what he was using. So we are
confused there, too. \Whatever you say is fine.

MS. HARGROVE: Do you not believe that
the reason why they gave you an eight-unit room ng
house certificate of occupancy was in recognition
that the previous owner had the same certificate of
occupancy for eight units?

W TNESS L. ROSAN: Yes, because all we
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did was a transfer of ownership. Yes. We j ust
transferred the ownership; nothing el se changed.

MS. HARGROVE: Were you aware that the
owner, after he was deceased in 2000, the business
al so deceased with him except for the occupant,
Earl, so that there has been a three-year period

during which that certificate of occupancy was not

being utilized?
W TNESS L. ROSAN: Let's see. I think
he passed away -- and | don't know, the attorney

woul d know -- maybe April of 2000. April of 2003
-- not when we purchased, it hadn't expired,
because we purchased in March 7th --

MS. HARGROVE: But the point is --

CHAI RPERSON GRI FFI'S: O what year?

W TNESS L. ROSAN: Two-thousand-t hree.

CHAI RPERSON GRI FFI' S:  Okay.

MS. HARGROVE: Yes. But the point is
that the certificate of occupancy was no |onger
operational after three years because it was a
non- conf orm ng use.

CHAI RPERSON GRI FFI S: | need questions,
t hough. There will be tine for case presentation.

MS. HARGROVE: All right.

I would like to just clarify a couple
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of things about the plans, if | may. Let's pretend

for a noment that you nmmy not get the variance as a

result of a decision of this Board. |If you |ook at
the darker lines that M. Parsons was tal king about
earlier, It shows a substanti al anount of

construction.

Gven the fact that if one had to
resell the property if one could not use the use
that you wanted it for, wouldn't it be wise to do a
rehabilitation that would facilitate its use either
as apartnents, which nost of them are converted
into, or a single-famly house naybe wth one
apartnment, or a single-famly house as they are
done, and therefore would not the expense that you
are undergoing now be directed at trying to make
t he house marketable for another use if you do not
get this use?

W TNESS L. ROSAN: | don't know.

MS. HARGROVE: The reason why | ask
that is that there is a provision -- is there not a
provi si on under the Honme Occupation Code, at |east,
which says that you shouldn't do anything to a
house that would destroy its possible use as a
residential use. Did you take into account the

fact that you yourself said that it would not be
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economcally feasible to have a room ng house; is
that right? That's what you said in your own
appl i cati on.

W TNESS L. ROSAN: Right.

M5. HARGROVE: If that's the case, then
these other wuses that | nentioned are about the
only economcally feasible options left, so would
it make sense to do things to the house that m ght
make them | ess marketable for either of those uses
in the future?

W TNESS L. ROSAN: You see, the reason
we went this way is because when we went to apply
for an inn C of O we were advised by -- sonebody
did this for us. We didn't know how to do this.
We paid sonebody to do, and they advised us on how
-- what was the best way to go about getting the
inn C of O So whatever was done here wasn't
because we decided to go exactly that way; we
t hought all we had to do was go to the office and
get a C of O under our name for 15 roons and run
the inn, but then we were told, well, you need
sonebody to draw the plans, and so we hired soneone
to --

CHAI RPERSON GRI FFI' S:  Ckay.

W TNESS L. ROSAN: -- draw the plans
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and get everything el se done.

CHAI RPERSON GRI FFI S: I think it has
been answer ed.

MS. HARGROVE: I think it has been
answered except for a couple of points that | want
to ask her about.

Do you think the house would be nore
saleable with all these bathroons taking up space
which had fornmerly been part of the space of the
rooms and with partitions, for exanmple, on the
second floor, which I understand were there
previously by the previous owner, which divided --

CHAI RPERSON GRI FFI S: I''m not sure |
under st and t he questioni ng because --

MS. HARGROVE: The point is that it's
not going to be very mnmarketable with the things
that they are doing.

CHAI RPERSON GRI FFI S: How does that go
directly to the case? They are not making a case
that they want to sell this --

MS. HARGROVE: Yes, but |'m making the
case that if they can't get this use, they need to
be prepared to deal with the property.

CHAI RPERSON GRI FFI S: | think that's

good advice, but I'm not sure that's relevant to a
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use vari ance.

MS. HARGROVE: Are you aware that the
definitions in the Code really relate to the 1980
case, the hotel case, which specify that a room ng
house cannot Dbe a hotel, notel, inn, bed and
breakfast, private club, tourist home, guest house,
or other transient accommpdation, that those are
the definitions that were workable for the use of
the property?

W TNESS C. ROSAN: Now we know.

MS. HARGROVE: You were aware, you were
told when you did go to the Zoning Adn nistrator
about the hone occupation provisions that cane
about in 1988 which are the further definitions
with regard to how you treat these things?

W TNESS L. ROSAN: VWhen we tried
getting our C of O to run and start our business,
then we were being told no, this doesn't work this
way, this doesn't work that way. Then we were
finding out about things. But at no point before
we got the approved plans did we know that we
actually would be here today, you see, --

CHAI RPERSON GRI FFI' S:  Okay.

W TNESS L. ROSAN: -- that we would be
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CHAI RPERSON  GRI FFI S: t hi nk I
under st and.

MS. HARGROVE: | think that's enough
| just have to say that | think it's unfortunate

that they didn't have nore help when they first
came to this situation

CHAI RPERSON  GRI FFI S: Yes. Okay.
Let's go to the Condom nium Associ ati on.

MR. CRAWFORD: Good nor ni ng. My name
is Peter Crawford. | live at 2006 Col unmbi a Road,
directly across the street from the subject
property. | represent the Gakland Condom ni um and
| " m speaking for the conbined status --

CHAI RPERSON GRI FFI S: The Condom ni um
Party.

MR. CRAWFORD: - - party  of t he
Condom nium Party.

CHAI RPERSON GRI FFI'S:  Fabul ous.

MR. CRAWORD: Thank you.

CROSS- EXAM NATI ON
BY THE CONDOM NI UM PARTY

MR. CRAWFORD: | think M. Roth and Ms.
Har grove asked a |l ot of very interesting questions,
so | will keep ours short, and | think they covered

a lot of relevant territory. | just wanted to ask,
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first of all, on the issue of noise, you said that
you weren't aware of any prior conplaints regarding
noi se associated with the previous operation at the
property; is that correct?

W TNESS L. ROSAN: Yes.

MR. CRAWFORD: Did you do anything to
check the public record to see if there were issues
associated with that?

W TNESS L. ROSAN: No.

MR,  CRAWFORD: So is it fair to say
that you weren't aware of the nunerous noise
conplaints that had been filed by residents of the
OCakl and and the condom niunms across the street
about the significant noise that did emanate from
the property?

W TNESS L. ROSAN: There were? We
didn't know.

MR. CRAWFORD: Okay. Did you at any
time confer with the boards of directors or anyone
at the Gakland Condom nium or the Skylar Arms or
the Wom ng as you prepared your plan?

W TNESS L. ROSAN: We sent e-mails,
called all the people that we were told to call by
M. Roth and by Nick Apostolides. Al'l the nanmes

that were given, we either called them or we sent
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an e-mail .

| sent an e-nmmil to a gentleman that
never returned an answer, never answered, and |
called, but all the other people, we got in touch
with as we were told to.

MR. CRAWORD: Okay. Thank you.

What is the average age range of the
guests you expect to be staying in your property?

W TNESS L. ROSAN: Young professionals
to elderly people.

MR. CRAWFORD: (Okay. You said that the
tourists don't drive and that nost of them wll
arrive by Metro; is that correct?

W TNESS L. ROSAN: That's our
experi ence now.

MR. CRAWFORD: And you are directing
themto the Dupont Circle Metro; is that correct?

W TNESS L. ROSAN: Yes.

W TNESS C. ROSAN:  Yes.

MR. CRAWFORD: WIIl tourists comng
from Europe for a three- to five-day stay in
Washi ngton and perhaps a longer duration in the
United States bring luggage with then?

W TNESS L. ROSAN: Yes, and they --

CHAI RPERSON GRI FFI S: Let's conbine it
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all. Are they going to walk up from the Dupont

Metro?
MR. CRAWFORD: Yes. Are they going to

wal k up fromthe Dupont Metro?

CHAI RPERSON  GRI FFI S: We're pretty
swift.

W TNESS L. ROSAN: Yes, they do drag
them right now. Now they will walk from Pentagon

City station to 22nd Street, which is about
three-quarters of a nle

CHAI RPERSON GRI FFI S: Coming in from
the airport, you said that there are shuttles and
there is transportation that's cheaper than taxis.
Where do they drop them off?

W TNESS L. ROSAN: There are |ike blue
vans and nmany others --

CHAI RPERSON GRI FFI S: I know what they
are. Where do they drop them off?

W TNESS L. ROSAN: Right at the house.

CHAI RPERSON GRI FFI S: Okay. So they
are going to be dropped at doorfront. Are there
cheaper ways than doi ng those?

W TNESS L. ROSAN: Bus and Metro.

CHAI RPERSON GRI FFI'S: And where do they

drop those off? | know Metro.
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W TNESS L. ROSAN: At the Metro and

t hen they wal k.

CHAI RPERSON GRI FFI' S:  Okay.

MR. CRAWFORD: So there could be a
significant anount of taxi traffic, bus traffic,
bl ue-van traffic, other things dropping people off
directly in front of the property on a daily basis;
is that correct?

W TNESS C. ROSAN: No taxis.

W TNESS L. ROSAN: We don't get that
now, so we can only answer from our experience.

MR. CRAWFORD: I  know that when |
travel in Europe and | take buses and taxicabs when
| stay in simlar facilities --

CHAI RPERSON GRI FFI S: | think we're
famliar. W don't need to continue on with that.

MR. CRAWFORD: Okay.

One final question. |If you will not be
living in the prem ses, who will be present on your
property to enforce those rules?

W TNESS L. ROSAN: W wll be there

during the day running the business. At night, we

wi |l have a manager taking -- you know, because we
will need help, so we wll have sonmebody Iiving
t here.
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CHAI RPERSON GRI FFI S: There w |l be at

ni ght or they will be living there?
W TNESS L. ROSAN: We aren't really
clear if they will actually -- we actually prefer

to have sonebody staying there --

CHAI RPERSON GRI FFI'S: | see.

W TNESS L. ROSAN: -- because we woul d
feel nore confortable that way in case sonebody
cones in |late and has a probl em

CHAI RPERSON GRI FFI S: Very well. I
under st and. So best-case scenario, they Ilive
there, but you are anticipating that you woul d have
to have a manager there at night; is that correct?

W TNESS L. ROSAN:  Yes.

CHAI RPERSON GRI FFI' S:  Okay.

MR. CRAWFORD: But you have stated that
you wi Il have a cl osed door.

W TNESS L. ROSAN: Right.

MR.  CRAWFORD: And so therefore people
arriving late --

W TNESS L. ROSAN: Ri ght .

MR. CRAWFORD: -- wi il need sone
assi st ance.

W TNESS L. ROSAN: Yes, because --

MR. CRAWFORD: You al so stated that al
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13 roons wll be rented, so where wll that
overni ght --

W TNESS L. ROSAN: well, if we get an
overni ght manager, then he will occupy one of the

roonms. We would rather --
CHAI RPERSON GRIFFI'S: Right. Let's --
W TNESS L. ROSAN: We haven't really
deci ded all that.

CHAI RPERSON GRI FFI S: Short answers are

t he best.

W TNESS L. ROSAN: Yes.

CHAI RPERSON GRI FFI S: Short questions,
short answers, we'll get through this fast.

MR. CRAWFORD: Okay. | don't have
anything nore. Thank you.

CHAI RPERSON GRI FFI S: Questions from
t he Board? Foll ow up?

(No response.)

CHAI RPERSON GRI FFI' S:  Okay.

(Wtnesses excused.)

CHAI RPERSON GRI FFI S: The next segnent
of this to get the whol e procedure correct would be
the presentation of cases and also the governnent
reports, which would be the O fice of Planning' s

report. This is what | would like to do, though
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| would like to break for five m nutes. VWhen we
come back -- of course, we are alnost at the end of
our norning session, of which we have two other
applications to do. That doesn't concern nme. \What
concerns nme is this application, that's what's
i nportant, that's what's before us.

What | would like you to think about
during our short recess is whether it wouldn't be
advi sable at this tinme for you to at |east seek the
advi ce of counsel |imtedly. If they present the
case, that doesn't bother ne, but would you Iike
the opportunity to reinvestigate that with someone
that can look into it?

| think what is of great issue here is
previ ous use and the docunmentation of previous use,
which will take sone research into the changes that
happened in the regulations, when they happened,
what designations were given for certificate of
occupancies and what mght have been the use
desi gnati on. | think that it is not sufficient at
this time, and if it continues as in the record,
well, it may have a different outcome than if there
was further investigation.

So am | clear of what |I'm saying?

MS. ROSAN: Yes.
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CHAI RPERSON GRI FFI S: You're sure?

MS. ROSAN: | think so.

CHAI RPERSON GRI FFI'S:  Why don't you ask
a question if not? |'m asking you whet her you want
to -- well, I will grant -- | will consult with ny
Board and conceivably grant a continuance for this
and we will set this for another date if you need
nore time to prepare, and | would advise strongly
that if you do take up that course, that you would
consult with an attorney.

Now, of <course, | wll hear from all
the parties on that, so in the five nmnutes, they
can al so di scuss that anongst thenselves and | wll
hear any objections to it. I will first ask for

your answer in about five mnutes, okay? Thank

you.
MS. ROSAN: Thank you.
(Recess.)
CHAI RPERSON GRI FFI S: Very wel | . Let's
resume.

VWhat have you come up in that sort
brief interm ssion?

M5. ROSAN: We will seek help.

CHAI RPERSON GRI FFI S: Okay. So you

would like to be granted a continuance; is that
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correct?

MS. ROSAN:. Pl ease.

CHAI RPERSON GRI FFI'S:  Okay. Very wel|.

Are there any parties in objection to
granting a continuance at this time? You can cone
f orwar d.

MR. ROTH: M. Chairman, Alan Roth for
the record.

I am not sure | want to object, but at
| east reserve sonme objection. | have | know
personal |y advised the Rosans at |east three tines
no separate occasions to seek |egal counsel. I
remenber one of those conversations very vividly
because there was a reference to God in that
conversation and | suggested that sonetinmes even
God needs a | awyer.

CHAI RPERSON GRI FFI S: Not before this
Boar d.

(Laughter.)

MR. ROTH: And from their own
testinony, it's evident that the zoning staff gave
them a list of attorneys that they previously
consul t ed.

| am concerned with procedural fairness

to them and | don't want to deny them the
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opportunity now even at this late date to seek
counsel and be appropriately represented. My
concern is that we did bring two witnesses with us
t oday who were prepared to be here this norning and
one of them in particular took time off from work
They are both non-parties. If it's at al
possible, | would at least like to get in their
testimony so that they don't have to come back
again and so that we don't have a probl em producing
them again in the event they have a schedule
conflict at some future date.

CHAI RPERSON GRI FFI S: Board menbers,
coment s?

MEMBER ETHERLY: Here's just perhaps |
think the m ssing piece here, M. Chair, is kind of
why this route. In ny short time on this Board, we
oftentimes struggle with applicants who conme in
varyi ng stages of readiness to present their case.

As many of you have seen during the course of the
nmorning, this is a rather conplex case that could
quite easily go away very easily. The chal | enge
here, and you have heard, | think, you've heard it
in the context of sonme of our questions, really is
the issue of the prior use, how long that prior use

has been in place, and whether or not that prior
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use at sone point discontinued.

As you heard | think in the Chair's
gquestions and in sone of my questions, really the
issue here is, is there any -- | don't want to
phrase the question I|ike that, but the challenge
for the applicant is when you look at what is
matter-of-right use or what is allowable in this
zone, that hotel provision is probably the place
where they're going to have the npbst success, if
any, if any, and that's a very big if.

The chall enge, however, is not having
enough information at this point to make a
sati sfactory determ nation as to whether provision
is even going to be of any assistance.

The reason why | go into this |level of
detail here is that, once again, we oftentines
struggle with the issue of, if an applicant doesn't
present the case, what do we do with that? There
is one school of thought which says, hey, vyou
didn't neet your burden of proof. Sorry.

The thing in nmy mnd that nmakes this a
little different is that what we essentially could
be faced with is an issue of a grandfathering,
okay? | don't reach out for that lightly, |'m not
trying to find a way to get there, but it's a
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slightly different scenario in ny mnd than not
nmeeting the burden of proof, because if the |aw or
if the regulations allow a use because of a set of
circunmstances or factual scenario that m ght have
taken place up to this point, | feel sonmewhat
conpelled that we need to take a |ook at that, and
the information and the facts just aren't here
right now It's a slightly different scenario from
just saying you understand what your burden of
proof is and you haven't met it. So that's why, in
my mnd, | think this step is a very inportant one.

Now, com ng back to your question, M.
Roth, and for the benefit of ny colleagues, if
there is a way of working out a scenario where
we're able to get to those two witnesses, | nean,
"' m open to seeing if there is a way to get there;
but nmore inportantly, | wanted to give the benefit
of the parties at hand and the benefit of the
interested witnesses in this case a little nore
background for why | think this extraordinary step
is one that we have to take, because of the
circunmst ances that are presented.

That's probably a little longer and a
little larger of scope than you wanted me to go,

M. Chair, but | think that it was an inportant
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pi ece of the puzzle to add here.

CHAI RPERSON  GRI FFI S: No, | think
that's fine, M. Etherly. Thank you.

MEMBER M LLER: M. Roth, <could you
just tell me who your wi tnesses are and what they
woul d testify to?

MR.  ROTH: Yes. One is Mark Gude.
He's a real estate agent who works in and is
famliar with the area and will testify about the
suitability of the property to be used or sold as a
resi dence. W would put him on as an expert
Wi t ness.

The other is Bruce Johnson. As it
happens, he l|ives next door at 2007, but we would
also call himas an expert w tness because he is a
design and construction consultant and has worked
on upwards of 20 properties in the area and would
be able to testify as well that a renovation of the
property into a residence would, in fact, be
f easi bl e and econom cal

MEMBER M LLER: I'"'m wondering if the
Rosans have a coment on whether or not you woul d
object to their testinony.

MS. ROSAN: Yes, because it doesn't --

it's getting away fromthe issue.
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MEMBER M LLER: No, | nmean without

havi ng an attorney.

MS. ROSAN: |'m sorry.

MEMBER M LLER: Wt hout your having
retained an attorney yet, whether you have an
objection to their putting on that w tness, those
W t nesses today?

MS. ROSAN: We don't -- well, if they
want to speak, they can, but we don't want -- we
are too far in our renovation to turn around and
make it residential. We don't have the funds
anynore. We are going to one direction and that's
the direction that we want to stay. W don't want
to know if we can make it residential because that
was not the purpose we purchased the property.

CHAI RPERSON GRI FFI S: Ri ght . Okay. I
think that's clear, and what we will do is -- all
right. This is what | would like to propose. As
we have had this scheduled, there are people here,
let's get through this. W're going to go through
the Ofice of Planning report very expeditiously,
then I'm going to go to the presentation of the
case. I'"m going to ask that people be very direct
and very tine-sensitive to the presentation of the

case. W will get through this entire public
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heari ng today.

At the conclusion of the hearing, we
wi Il that subm ssions that will be required of the
appl i cant, of the parties per haps. Those
subm ssions will then be served to all the parties.

The parties wll have an opportunity to nmake
responses to that. The applicant will have the
| ast opportunity to respond to the responses. Then
we w !l have other additional subm ssions and we
will set this for decisionmaking. W won't have a
bench decision on this today because the Board
needs further informtion.

So with that, let's get right into it.

W will go to the Ofice of Planning.

MR. ROTH: M. Chairnmn?

CHAI RPERSON GRI FFI'S:  Yes?

MR. ROTH: Not that | -- | don't nean
to give anything back that you just offered, but |
just want to make clear for the record |I was not
obj ecting --

CHAI RPERSON GRI FFI'S:  No, | understand.

MR. ROTH: -- to a continuance so that
they could seek counsel.

CHAI RPERSON  GRI FFI S: I under st and

that, and the critical piece to us is the question
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that we will ask for their subm ssion is what they
will need |egal counsel for. As you have stated
and as is aware, a lawer is not required to
present an application in this case. Their case as

they have formulated it is presented to the Board.

We can deliberate on that. The Board has
gquestions that | think that |egal counsel would be
hel pful if they <can do that in witing and
subm ssion and all the parties can have the

opportunity to respond to that.
So what | would like to do is allow 35

m nutes for the rest of this case to be presented,

so we will get fairly expeditiously out and then we
will mve on to the next cases in the norning
sessi on.

So with that, --

MR. ROTH: Thank you, M. Chairman.

CHAI RPERSON @RI FFI S: -- let nme bid a
very good afternoon to the Office of Planning and
have them summarize and quickly get through their

report, if they would.

First of all, do the applicant and
parties all have the Ofice of Planning's nmenp?
The Rosans, you have the O fice of Planning -- you

have seen the Ofice of Planning's report?
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MS. ROSAN: Yes.

CHAI RPERSON GRI FFI S: Okay. Good.
Thank you.

COW SSI ONER PARSONS: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes?

COW SSI ONER PARSONS: We are about to
hear seven wtnesses, | believe, including the
O fice of Planning. | don't think it's possible to

do this in 35 mnutes unless you restrict people to
three m nutes a piece or sonething.
CHAI RPERSON GRI FFI'S:  That's correct.
COW SSI ONER PARSONS: So | think we

ought to just warn themthat --

CHAI RPERSON GRI FFI S: Yes. It's going
to be very quick. We're going to want straight
coment s. Of course, I can't contr ol

cross-examnation time, any questions that the
Rosans woul d have on cross, but | don't think -- |
think it's very clear in the record as it stands
what the issues are and what the concerns are. I

don't think we need further reiteration of simlar

concerns. So we will look for new informtion and
presentation of new information and we will nove on
fromthere. So | will ask my Board to assist nme in

noving this on, not to have redundant testinony,
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but I think I will be very well aware to nove this
t hr ough.
REPORT FROM THE OFFI CE OF PLANNI NG
BY STEPHEN MORDFI N

MR. MORDFI N: Good afternoon, M .
Chai rman and nmenbers of the Board. My nane is
Stephen Mrdfin with the Ofice of Planning and
this is BZA Application Nunber 17044.

This application requests approval of a
use variance to permt an inn/tourist home within
the R-5-D Zoning District at 2005 Kal orama Road,
Nort hwest. The subject property is inproved with a
three-story rowhouse that was constructed as a
single-famly residence l|ast used as a roomng
house. All certificates of occupancy issued for
the subject property on file with the DCRA since
1969 were for the use of room ng house and prior to
that for a tenement house. The application is to
permt a twelve-unit or a twelve-suite inn/tourist
house at the subject property. The applicant
currently has permt to operate an eight-room
room ng house at the subject property.

The applicant states that the subject
property is unsuitable for use as a single-famly

resi dence but does not indicate why it IS
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unsui t abl e. In addition, the application does not
address why this property is unsuitable for any
ot her use that i's ei t her permtted as a
matter-of-right or by special exception within the
R-5-D Zoning District.

The conmprehensive plan states that a
| and use objective of the Ward 1 plan is to protect
concentrations of non-residential uses in the
ward's residential neighborhoods. As the use is
not permtted within any of the residential zoning
districts and first appears within the SP m xed-use
zoning district, it is therefore not a residential
use.

The Ofice of Pl anni ng reconmends

denial of the application for a use variance to

perm t an inn/touri st house at the subject
property.

CHAI RPERSON GRI FFI S: Thank you very
much.

Are there <cross-exam nation questions
fromthe Rosans of the O fice of Planning?

(No response.)

CHAI RPERSON GRI FFI S: Do the parties
have any cross-exam nation of the Ofice of
Pl anni ng?
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(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Thank
you very much

Let's nove on, then, to -- that's the
only governnment report attendant to the application
that | have noted in the record. Let's go to the
ANC s presentation of their case.

MR. ROTH: M. Chairman, is this the
appropriate tine to indicate what the ANC did, or

CHAI RPERSON GRI FFI'S:  That's correct.

MR. ROTH. -- should we assunme that you
have this in your file?

CHAI RPERSON  GRI FFI S: It's in the
record and it is Exhibit Nunber 25, so you can just
stand on the record.

MR. ROTH: | think we can do that.
think our letter speaks for itself.

TESTI MONY OF ALAN ROTH, ANC-1C

MR. ROTH: I will sunmarize very
briefly and say that we held two neetings of
rel evance, one a conmmittee neeting at which five
conm ssioners were present with the Rosans and
other affected nenbers of -- interested nenmbers of

the community. W also had a full ANC neeting.
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There are eight nmenbers of the ANC One was
absent; t hat happened to be Comm ssi oner
Apostolides on account of business. The vote was

Six to zero with one abstention to recomrend deni al
of the wvariance. I know that Conm ssioner
Apostolides had one brief comment that he would
like to mke as a representative of t hat
si ngl e-nember district.

TESTI MONY OF NI KOLAOS APOSTOLI DES, ANC-1C

MR. APOSTOLIDES: Yes. M nane is Nick
Apostolides, and as you know I am the comm ssi oner
with the property --

CHAI RPERSON GRI FFI'S: And your address?

MR. APOSTOLI DES: 1901 Wom ng Avenue,
Nor t hwest .

CHAI RPERSON GRI FFI'S:  Thank you.

MR.  APOSTOLI DES: | just wanted to
associate nyself with all the other coments nade
and statenents in opposition, and I wll |eave -- |
won't repeat any of those, but just to say that I

have spoken with dozens of citizens within our SMD

and area, and there is not a single one that | have
been able to find, and | really have been talking
to as nmany people as | can and put the word out,

t hat woul d support the application.
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CHAI RPERSON GRI FFI S: On what basi s?

MR. APOSTOLIDES: |'m sorry?

CHAI RPERSON GRI FFI S: Why don't they
support it?

MR.  APOSTOLI DES: They are opposed to
further comrercialization of the zone plan, in
opposition to the current zone plan

CHAI RPERSON GRI FFI' S:  Ckay.

MR. APOSTOLI DES: And | just wanted to
say very, very briefly that | was not able to
attend the ANC neeting, but had | been there, the
vote woul d have been seven to zero and an even nore
conpelling result fromthe comunity.

So | appreciate your consideration of
this matter.

CHAI RPERSON GRI FFI S:  Ckay.

MEMBER M LLER: May | just ask, M.
Chai rman, how did you put the word out other than
tal king to peopl e?

MR. APOSTOLI DES: Well, the first is
our commttee nmeeting which Chairman Roth nentioned
is advertised on our website. It is also their
public notice put around the nei ghborhood posted on
pl acards basically in comunity areas, and then we

all have e-mil sort of distribution lists for our
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constituents that have developed, so -- and |
believe that our notice of our ANC nonthly nmeeting
is also printed in on occasion the Northwest
Current and the Dupont Current versions.

CHAI RPERSON GRI FFI S: Ckay. And then
wal ki ng around, you just said, "Hey, do you want a
commerci al use on Col unbi a Road?"

MR. APOSTOLIDES: No. | basically just
|l et people know that there was a use variance
application and asked if they had any views in
support or opposition for it. | at the tinme hadn't
made up nmy mnd on the matter. In fact, | really
hadn't made up nmy mnd until the ANC neeting and I
had to be out of the country. At that tine, | was
prepared to listen to the argunents.

CHAI RPERSON GRI FFI S: Do you find that
nost peopl e knew what a use variance was?

MR. APOSTOLI DES:  No.

CHAI RPERSON GRI FFI' S:  Okay.

MR. APOSTOLI DES: So I got an
opportunity to explain to themwhat it is.

CHAI RPERSON GRI FFI'S: Okay. Thank you.

MR. APOSTOLI DES:  Sur e.

MR. ROTH: Now is the appropriate tinme

for witnesses?
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CHAI RPERSON GRI FFI' S:  Yes.

MR. ROTH: Ckay. | would like to call
Mar k Cude.
V\her eupon,
MARK GUDE,
was called as a witness by the ANC- 1C and, having
been previously duly sworn, was examned and
testified as foll ows:
DI RECT EXAM NATI ON
BY MR. ROTH
Q M. Gude, would you state your nanme and
occupati on?
A Mar k Gude, r eal estate agent,
Washi ngton, D.C., 1300 13th Street, Northwest.
Q And are you licensed in the District?
A Yes.
MR. ROTH:. M. Chairman, as an exhibit,
do you need a copy of his license?
CHAI RPERSON GRI FFI S: No.
MR. ROTH: Ckay.
BY MR. ROTH
Q How | ong have you been a l|icensed real
estate agent?
A Ei ght to ten years.

Q And are you currently associated with a
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firnP
A Continental Properties, Limted.
Q For how | ong?
A One year and a few nont hs.
Q And before that?
A Tutt, Taylor & Rankin Real Estate.
Q For how | ong?
A Four and a-half, five years.
Q And what areas or neighborhoods of the

District do you primarily work?
A Logan Circle, Dupont Circle, Adans

Mor gan, Kal orama Tri angl e.

Q And in fact you recently lived in
Kal orama Triangle for a period of tinme; is that
right?

A Yes. On Belnmont Road for two years in

a few nonths.
Q Okay. Thank you.

MR. ROTH: M. Chairman, | would Iike
to ask that M. Gude be qualified as an expert
Wi t ness.

CHAI RPERSON GRI FFI S: I ndeed. Any
obj ection fromthe Board?

(No response.)

CHAI RPERSON GRI FFI S: And an expert
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Wi tness in?

MR. ROTH: Real estate purchase and
sal e.

CHAI RPERSON GRI FFI S: Okay. Do the
Rosans have any objection to qualifying this
wi t ness as an expert?

MS. ROSAN: No.

CHAI RPERSON GRI FFI S: No objection? Do
any of the other parties have any objection? They
can indicate having an objection by com ng forward.

(No response.)

CHAI RPERSON GRI FFI S: Not seeing any,
very well. I will take it as consensus of the
Board. One thing I will require, though, just for
the record, that | have his resunme or dossier
submtted in. W do require that. [It's not in our
regul ations, but this Board seens to always want
that, so it would be hel pful to have that submtted
into the record.

MR. ROTH. Okay. Thank you.

BY MR. ROTH

Q M. Gude, in the course of your
busi ness activities during the last year, did you
ever have occasion to see the interior of the

prem ses for 2005 Col unbi a Road, Northwest?
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A Yes.
Q And what were the circunstances?
A Tuesdays are brokers open and the

conmmunity real estate agents go by new |istings
just to be famliar with them so that's why |
went .

Q And how would you descri be t he
condition of the property when you saw it?

A Alittle bit decrepit.

Q In the course of your experience as a
real estate agent, have you seen other properties
in this general vicinity both for sale and not for
sale that were in simlar states of disrepair or
ot herwi se badly in need of updating?

A Yes.

Q Approxi mately how many such properties
have you seen say within the |ast two years?

A Just within the imredi ate nei ghborhood,
Six to ten.

Q And how many of those other properties
ei ther have been used as residences previously or
have been renovated into residences?

A All of them

Q You're obviously aware from this case

and from your know edge of Kalorama Triangle that
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the property is zoned as R 5 residential, correct?

A Yes.

Q Based on your previous exam nation of
the property, your know edge of the neighborhood
and the market, your experience dealing with other
rundown properties, do you have a professional
opi ni on about whether this house could be turned

into a suitable residential property?

A Yes, it could be.

Q And what is that opinion based on?

A Just again the market other properties
| have sold, listed, dealt with

Q If this house were to be turned into an

inn with, say, twelve or 13 guest roonms, do you
have an opinion as to the inpact that it would

i kely have on the value of imediately nei ghbori ng

houses?
A Yes.
Q And what is that opinion?
A It could have a negative inpact when it

cones to resale of neighboring single-famly hones.

Q Now, in order for this particular
property to be turned into a suitable residence,
you woul d agree, would you not, that an owner woul d

have to spend sone noney renovating it; is that
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correct?
A Yes.
Q Based on your experience and your

know edge of the market, do you believe it would be
feasi ble for an owner to do this?

A Yes.

Q In your professional opinion, do you
believe that you could renovate this house into a
residence and then sell it at a profit within sone
reasonable time to a residential buyer?

A Based on past market experience, yes.

Q Have vyou bought wth you today any
exanpl es of conparable situations or properties in
which a house in poor condition or otherwise in
need of updating or renovation was bought and then

resold as a residence?

A Yes.
MR. ROTH: M . Chai r man, we are
prepared, if it's acceptable, to submt two or
three conps as evidence. | can either question the

wi tness specifically on them or we can let them
speak for thensel ves.

CHAI RPERSON  GRI FFI S: No. Let's
subm t.

MR. ROTH: Okay. W will submt those
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as exhibits for the record.
BY MR. ROTH:

Q Just to clarify, after we have
submtted these for the record, M. Gude, each of
the three properties that we're going to submt
exhibits on are currently used as what?

A Single-famly.

Q Okay. Thank you very nuch.

CHAI RPERSON  GRI FFI S: Do you have
copies to give the Rosans?

MR. ROTH: We can make them

CHAI RPERSON GRI FFI S: Okay. Bef ore you
submt themin -- actually, | need copies now. The
Rosans need to see that right away.

MR.  ROTH: They have to be able to
Cross-exam ne you on them

MS. ROSAN: Thank you.

CHAI RPERSON GRI FFI'S:  Anyt hing el se?

MR. ROTH: | have no further questions
for M. Gude.

CHAI RPERSON GRI FFI S: Okay. Ms. MIler
has a questi on.

MEMBER M LLER: Wt hout having seen
t hose docunents, can you just tell us why they are

conparable to that property?
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THE W TNESS: Just -- actually several

of them were smaller structures, townhouses. Two
of themin particular sold for nore noney and then
were rehabilitated, you know -- how do we want to
descri be that? New kitchens, new bathroons,
central air-conditioning, all that kind of stuff,
but were kept as single-famly hones, and then sold
at a later date ranging from a year and a half to
two years for a substantial profit.

MEMBER M LLER: My question is, | nean
do these houses have like 15 roons or are they --
are they conparabl e that way?

THE W TNESS: They are conparable in
structure. I nmean, they are townhouses in
Kal or ama. | mean, this house doesn't currently
have 15 roons, the one on Col unbi a Road.

CHAI RPERSON GRI FFI S: The conps, were
t hey previously roon ng houses?

THE W TNESS: No, none of them They
were all single fam |y hones.

CHAI RPERSON GRI FFI S: Okay. So what
we're going to be looking at is single famly
t owmnhouses that had sone updating and were able to
sel | .

THE W TNESS: Correct.
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CHAI RPERSON GRI FFI S: Ckay. When vyou

wal k through a building as you walk through this
one, did you assess what the renovation costs would
be?

THE W TNESS: | nmean, | guess at it,
but I am not a contractor. | can only base it on
past experience and ny clients' past experiences.

CHAI RPERSON GRI FFI' S:  Ckay.

Anyt hi ng el se?

(No response.)

CHAI RPERSON GRI FFI'S:  Thank you.

What | am going to do for your benefit,
"' m going to get through the entire case of the ANC
and then any witnesses you want to cross-exam ne we
will call back.

Okay. Let's continue.

MR. ROTH: Thank you.

M . Johnson.

Wher eupon,
BRUCE JOHNSON,
was called as a witness by the ANC-1C and, having
been previously duly sworn, was examned and
testified as foll ows:
DI RECT EXAM NATI ON

BY MR. ROTH
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Q M. Johnson, would you state your full
name and your occupation?

A Bruce Johnson. Occupation is design
and construction consul tant.

Q And how | ong have you been a consultant
in those fields?

A About 22 years.

Q And you Ilive at 2007 Colunmbia Road,
ri ght next to 2005; is that correct?

A Yes, | do.

Q Descri be generally what kinds of work
you have done and what kind of work you specialize
in.

A Hi storic preservation is the background
and we have renovated about 20 to 30 houses in the
Di strict.

MR.  ROTH: And, M. Chairman, subject
to submtting the same resune or CV that you
described for M. Gude, we would ask that M.
Johnson be qualified as an expert.

CHAI RPERSON GRI FFI S: Do the Rosans
have any objection, any questions of background or
experience?

MS. ROSAN: I would just like to say

that we don't feel that this is relevant, but, you
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know, we don't have any questi ons.
CHAI RPERSON GRI FFI S:  Ckay.
Any Board objections to granting expert
stat us?
(No response.)
CHAI RPERSON GRI FFI S: Not hearing any,
any parties?
(No response.)
CHAI RPERSON GRI FFI S: Il will take it as
t he consensus of the Board, then.
Let's continue.
MR. ROTH: Thank you.
BY MR. ROTH
Q Aside from living in Kalorama Triangle
at 2007, have you done any work or consulted on any
projects in Kalorama Triangl e?
A Yes, | have.
Q And what would vyou say the npst
substantial one is?
A Probably m ne.
Q Okay. When did you buy your house at
2007 Col unbi a Road?
A Approximately two and a half years ago.
Q And who did you buy it fronf

A A famly that was |living there.
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Q A famly that was living there. And

what condition was it in when you bought it?

A It was livable, but Dbarely. The
bat hroons really needed work, the kitchen was
non- exi st ent, there was no air-conditioning.

Basically it was a 100 percent renovati on.

Q And yet a famly was living there at
the time?

A Correct.

Q Have you ever had occasion to see the

interior of 2005?
A Yes, | did.
Q And what were the circunstances, the

reasons for that visit?

A They were having an open house and |
went in. As a neighbor, | just wanted to see it.

Q How | ong did you spend inside?

A About an hour.

Q And how would you descri be t he

condition of the property when you saw it?

A Very simlar to ny house.

Q And do you have a professional opinion
about whether this property could be rehabilitated
into a residence?

A Definitely.
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Q And what is that opinion?

It would be a wonderful residence. |t

has a lot of street charm it's got a l|ot of

architectural interest inside. It would be great
for that.

Q Describe sone of those architectural
details.

A Very nice wainscoting on the inside, a

wonderful staircase, though painted at this point.

Q Okay. You have seen the Rosans'
architectural plans for turning the house into an
inn; is that correct?

A Yes.

Q In fact, you have seen M. Rosan

hi msel f wor ki ng on the property --

A Correct.

Q -- fromtine to tine; is that correct?
A Correct.

Q Have you been inside the house since

t hey began construction?

A Yes, | have.

Q What have you observed about the size
of the Dbedroonms or guest roons that they are
putting in there?

A They are very tiny, they are about the
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size of closets.

Q Let's talk about the bedroons and the
bat hroons separately for a nonent.

A Okay.

Q If you had a typical hypot heti cal
client who purchased this house for the purpose of
turning it into a residence, would you advise
putting a full bath in each and every bedroon?

A Probably not.

Q And how many full baths would vyou
advi se putting in?

A In a house that size, three and a half,
four and a half at the nost.

Q And assumi ng that the bathroons planned
by the Rosans are fairly nodest -- let's say a
toilet, a sink, a bathtub or shower stall, but
not hi ng excessively fancy -- approxi mately how nuch
would it cost to put each of those in?

A Ei ght-, ten-thousand doll ars.

Q And would that include or not include
the cost of putting in additional plunmbing stacks
if those were necessary?

A That woul d not include that.

Q So putting aside -- how nuch would an

addi tional plunbing stack be?
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A Could be several thousand dollars
dependi ng on where it was |ocated and what you had
to go through.

Q Okay. So putting aside the cost of any
addi tional stacks for a monent, if they only put in
the three and a half, four and a half, even five
full bat hroons t hat would be typical of a
residential use rather than 13 as found in their
pl ans, they could save approximately how much noney
right off the bat that could be put toward a

residential renovati on?

A Ei ght -, t en-t housand dol | ars times
ei ght .

Q Okay. Times eight roons that would be
ot herw se --

A Ei ght rooms could be left off.

CHAI RPERSON GRI FFI S: Okay. Let's cut
to the chase here, M. Roth. Are you asking himto
substantiate the fact that it mght be Iless
expensive to convert this or upgrade it to a single
famly residence?

MR. ROTH: Yes, sir.

CHAI RPERSON GRI FFI S: That's a pretty
qui ck questi on.

MR. ROTH: Yes, sir.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

131
CHAI RPERSON GRI FFI S: Do you have an

answer to that?
THE W TNESS: Yes, it would be.
CHAI RPERSON GRI FFI'S:  Ckay.

MR. ROTH: You have cut to the chase.

BY MR. ROTH
Q Let me ask one final question. You
have bought houses, renovated them Ilived in them

for a while and sold them for a profit, have you
not ?

A | have.

Q Do you have any reason to believe that
the Rosans or any other buyer could not renovate
this property into a residence and either |live
there or flip it at sone reasonable period of tine
and earn a profit?

A Oh, definitely not. They could make a
profit.

Q Okay. Thank you.

CHAI RPERSON GRI FFI S: Are t here
gquestions fromthe Board?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Thank
you very nuch

MR. ROTH: Thank you.
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M. Chairman, we don't have any further
Wi t nesses. | have sone photographs that | would
like to submt as exhibits and a copy of part of
the web page of the Rosans existing business that
descri be how they characteri zed this Adans
Mor gan- Dupont Circl e property.

CHAI RPERSON GRI FFI S: Okay. And the
phot ographs are goi ng to show what ?

MR,  ROTH: The photographs are first
phot ographs of the street on Columbia Road from
both sides, south and north or east and west
dependi ng on how you view it --

CHAI RPERSON  GRI FFI S: Tel | us the
testi nmony. VWhat are you hoping we see in these
phot ogr aphs?

MR. ROTH: That it's a residential
bl ock.

CHAI RPERSON GRI FFI S:  Ckay.

MR,  ROTH: That contrary to previous
testinmony, that the entire side of that block is
residential with the exception of one enbassy at
the corner of 20th Street and a Russian trade
m ssion that actually faces | think California or
Connecti cut Avenue.

CHAI RPERSON GRI FFI' S:  Ckay.
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VR. ROTH: But t hat al | of t he

architecture in the center of the block is
residential .

CHAI RPERSON GRI FFI' S:  Ckay.

MR. ROTH: The other is a photograph
that | alluded to earlier showing one travel |ane
in the southbound or westbound direction in front
of the house that would necessitate cars from
behind turning into the left-hand travel lane in
the opposite direction in order to get around a
vehicle that was parked in front of the house. And
finally, a photograph of the sidewalk in front of
the property which shows that it's approximtely
nine feet at its widest point and that, in fact,
there is a tree box of some anmpunt, but judging by
the size of the squares on the concrete, it's
approximately four to five feet wide at that point,
and this goes to the issue, as we were referring to
before, about how trash would be handled in a house
that size with that nunber of guests, where the
trash would end up being placed out.

CHAI RPERSON GRI FFI S: Okay. M. Roth,
there is a house as you face 2005, which is 2003,
whi ch | ooks to be the identical house, so one can

assune -- although it looks like it my have a
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little roof. Whatever it is, they seem to be
fairly conparable. \here do they put their trash
20037

MR. ROTH: They are actually part of a
condom ni um and the condominiumis on the opposite
side of the building. The condom niumis actually
on Wom ng Avenue. It's a multistory -- | believe
it's six- or eight-story condom nium a nodern
construction.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. ROTH:. And both --

CHAI RPERSON GRI FFI'S: The single famly
houses on that block, of which, again, we have site
phot ographs in the record, --

MR. ROTH: Right.

CHAI RPERSON GRIFFI'S: -- where is their
trash pickup?

MR. ROTH: From the sidewal k.

CHAI RPERSON GRI FFI' S:  Okay.

Anyt hi ng el se?

MR. ROTH: That's it. s M.
Apostolides allowed to --

MR. APOSTOLI DES: | just have one quick
coment .

CHAI RPERSON GRI FFI S: You want |ots of
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bites at this apple, don't you?

MR. APOSTOLI DES: As part of our case,
if you wal ked around that part of the neighborhood,
and | don't know if you have, the Kal orama Triangl e
corner of Adans Morgan is a very quiet residential
cor ner. | just wanted to enphasize that point.
That's something that canme up again and again in
t he comments we have.

W have a very busy street down the
bl ock, a very busy comrercial corridor --

CHAI RPERSON  GRI FFI S: VWhat is the
street down the bl ock?

MR. APOSTOLI DES: The 18t h and Col umbi a
i ntersection, which is about four blocks away.

CHAI RPERSON GRI FFI S: That's t he
busi est intersection in the surrounding area?

MR. APOSTOLI DES:  Yes.

CHAI RPERSON GRI FFI'S:  What direction is
that fromthe property?

MR. APOSTOLI DES: That's east.

CHAI RPERSON GRI FFI S: VWhat do you find
when you go west ?

MR. APOSTOLIDES: California Street and
Sheri dan Kal oranma. Columbia dead ends and it

becomes California Street, it goes over to Mass
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Avenue through Sheridan Kal orama nei ghbor hood. So
again, it's just ©part of the zone plan and
referring back to the planning report.

The boundaries of the Kalorama Historic
District, which this property falls within, you're
not going to find very many, if any, comrercial
enterprises at that end of Kalorama Triangle, the
western end of Kalorama Triangle. It is, you know,

overwhel m ngly residential .

Thanks.
MR. ROTH: M. Chairman, | have copies
of the exhibits that | can give to the Rosans.

CHAI RPERSON GRI FFI'S:  Yes.

MR.  ROTH: And originals that 1| can
submt to you or to the clerk.

CHAI RPERSON GRI FFI S: It will go to
staff at nmy far right.

MR. ROTH: Ckay.

CHAI RPERSON  GRI FFI S: I's Connecticut
Avenue all residential?

MR. APOSTOLI DES: In that block, the
2000 bl ock of Connecticut Avenue, there is --

CHAI RPERSON GRI FFI S: You're talking
about the surrounding area, and --

MR. APOSTOLI DES: Yes, the surrounding
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ar ea.

CHAI RPERSON  GRI FFI S: -- you have
brought the Board all the way up to 18th and
Columbia; is that correct?

MR.  APOSTOLI DES: Down to 18th and
Col unbi a.

CHAI RPERSON GRIFFI'S: Okay. So if you
go that far up, go the different direction, is it
all residential?

MR.  APOSTOLI DES: If you go south on
Connecti cut Avenue, then you run into the Hilton
and the Universal Building and the Royal Pal ace and
all sorts of other interesting establishnments, but
our area, and if you talk to the residents in the
area, they are very defiantly proud of the fact
that it's a quiet residential enclave in between
these two, you know, anchors  of conmer ci al
activity.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  APOSTOLI DES: And it's sonething
we're trying to hold onto.

CHAI RPERSON GRI FFI S: | see. Okay.
Very wel | .

Anyt hi ng el se?

MR. ROTH: That's it from us.
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CHAI RPERSON GRI FFI S: Good. Thank you

very much

Let's go to the -- what did | say the
or der was ? Kal or ama Citizens Associ ation
present ation.

Oh, |I'm sorry. Don't let me get too
far ahead here. The Rosans.

Do you have any cross-exanm nation of
M . Rot h, of any of their wtnesses? Any
guestions, clarifications? Are you certain?

MR. ROSAN: | have just one question.

CHAI RPERSON GRI FFI S: Can you turn on
your m crophone, please?

MR. ROSAN: Oh. |I'msorry.

CHAI RPERSON GRI FFI'S:  That's okay.

MR. ROSAN: Three days ago, | was
measuring the house we have here and 2003 and 2007.
They are the same size of the 2006 apartnment
bui | di ng, and they, I guess, they have 40
apartnments. | think they produce nore traffic than
us, so when they were built many years ago, maybe
t hey had single houses there. | think they fought
for that, but they got it. So they have a |ot of
trash there. Even at Wom ng apartnents, they have

a lot of trash.
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CHAI RPERSON GRI FFI' S:  Ckay.

MR. ROSAN. So they are concerned about
trash. | don't think it's --

CHAI RPERSON GRI FFI S: Okay. W will
add that into your closing statenents and | would
suggest, and | wll try and follow up with the
Condom ni um Associ ation at their case presentation.

That my  wel | be a good cross-exani nation
guestion. But | appreciate your saying that.

Al right. Let's go to the Kalorama
Citizens Association, then.

MS. HARGROVE: I'm going to read sone
-- excuse ne. M nane is Ann Hargrove, of course.
|'"m going to read sone things, but not this whole
testimony, so don't worry about that.

CHAI RPERSON GRI FFI S:  Ckay.

IVS. HARGROVE: But I woul d |ike
perm ssion to be able to be sure that you do follow
through on allowing us to do further coments on
the certificate of occupancy history as well as the
zoni ng regqgul ati ons because | am very much fam i ar
with both of the cases that resulted in the
regul ati ons.

CHAI RPERSON GRI FFI' S:  Good.

M5. HARGROVE: | woul d appreciate that.
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CHAI RPERSON GRI FFI'S:  Absol utely.

TESTI MONY OF ANN HARGROVE
OF THE KALORAMA CI TI ZENS ASSOCI ATI ON

MS. HARGROVE: As several wtnesses
have said, this is a predomnantly residentia
ar ea. I n answer to your question about the zoning
on Connecticut Avenue, it's residentially zoned
from T Street on up to the point that you get to
Cal vert Street. Actually beyond that, we don't
count the Taft Bridge. When you get into Wodl ey
Park, you switch to comrercial zoning. But this is
a very inportant thing to renenmber, because both
sides of Connecticut Avenue have been very anxious
to keep their community residenti al

The hotels you see there canme in before
the new hotel regulations. They cane in before
1980.

CHAI RPERSON GRI FFI'S:  Ckay.

MS. HARGROVE: And it was in 1980 that
the hotel case was done which said that no | onger
could new hotels |locate in a residential zone, nor
could existing ones expand. So that was the
provi sion, which has nmeant that a l|lot of |large
hotel s have not cone into the area.

The second provision that was inportant
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occurred i n 1988, whi ch S the transient
accommodati ons cases that you have heard about
whi ch invol ved home occupations, and in that case,
it was decided that bed and breakfasts could be
used as an allowable home occupation use.
Subor di nate of course, as an accessory use is to
the primary use as a residence, owner-occupied, and
subject to other restrictions. In a historic
district, you could only have six roonms, for
exanmpl e, for the purpose of a bed and breakfast.

But the confusion about some of these
terms in the code still exist. It's truth that we
did not fully achieve excellence in getting all of
these definitions straightened out at the tine
t hese cases were done, and in 1980, the hotel case
did result in a series of new definitions for
various entities, including the room ng house which
| mentioned earlier to you today, and including
some other things as well. But basically, the
effort was not to have roonm ng houses be transient
accommodations, although the mninum stay at a
room ng house can be one nont h.

It is very inportant that in our
di scussion, that we understand that although we

tal k about the hotel case, as we did that occurred
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in 1980, that we don't get confused that all of

these things are hotels. This is not about a hotel
on Col unmbi a Road.

CHAI RPERSON GRI FFI S: Ri ght . No, we're
clear on that.

MS. HARGROVE: Yes. Okay. It's very
important to understand that the provisions that
affect it have to do with the definition of what a
room ng house is, and furthernmore what t he
definition of a bed and breakfast would be. And so
that's what we're really tal king about when we're
tal ki ng about that particular |ocation.

CHAI RPERSON GRI FFI S: O i nn. Woul dn' t
you i nclude an inn?

M5. HARGROVE: Well, an inn can be this

kind of thing, but it cannot be a room ng house, as

you can see from the definition. The definition
clearly says it can't be an inn. However, a bed
and breakfast can call itself an inn if it wants

to, to show you how very convoluted this gets.

| do want to make clear that these two
provi sions do go to the public interest very, very
strongly because this is a neighborhood which was
subject to imrense conversion pressure, either of

existing buildings to be hotels or transient
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acconmodati ons or rowhouses.

The transient accommodation case cane
about largely because of what happened on M dwood
when there were four houses converted to a bed and
breakfast wuse, and because there was some doubt
about how the regul ations could be applied fromthe
old hotel case, there was a genesis to try to
straighten that out through the home occupations
case, which they attenpted to do to make it clear
that you could not take houses and convert themto
full -scale commercial operations.

That case also, of course, recognized
the i nportance of the change in the way people live
t hese days in which nmany people do have offices or
ot her work that they conduct in their hones, and so
the conpronmse was that you could have a hone
occupation as a bed and breakfast but you could not
have the whol e building as a bed and breakfast.

Now, having said that, It Is ny
contention that the Rosans, who really got into
this | think very innocently because of |ack of
being able to talk with someone who m ght help a
bit, do not have a right to grandfather rights
here.

In the first place, let's go back to
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the hotel case again so we all won't get confused.
The only entity anong this potpourri of things
that we have been tal king about which had -- that
was factored in as a conform ng use was the hotels
t henmsel ves. I n other words, their strange decision
said that although you cannot have new hotels in
resi denti al zones and existing hotels cannot

expand, they also said the existing hotels would be

treated as conform ng uses. But that particular
provi sion was not applied to things |like room ng
houses or all these other things that mght be

exi sting out there.

CHAI RPERSON GRI FFI' S:  Under st andabl e.

M5.  HARGROVE: It only applied to
hotels. So we're tal king about the potential of a
non- conf orm ng use.

Normally, one is required to register a
non-conform ng use and it a truism unfortunately,
that many times people who enforce our codes do not
in any way ask what the zoning is when they tell
you you can pay your taxes because, of course, they
like to have your taxes, and the Planning Ofice
report concurs with what we have been told, which
is that they generally don't ask whether, you know,

this is a legal use that you're paying your taxes
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off of; they only just want to be sure that you
don't have transients, and their definition is for
anyone who stays |less than 90 days is considered a
transient.

So in our view, this is a situation in
which there were zoning changes which should have
changed the nature of the operation either through
registration as a non-conform ng use or through a
changed certificate of occupancy. The certificate
of occupancy was never changed and it shows a m xed
use which would be inpossible.

The new regulations in 1980 specify,
for exanple, that you can't have a -- you cannot
have an accessory use like this, which is in this
case a bed and breakfast accessory use hone
occupation, in a multi-use building. That 1is
sonething that is three units or nore, and three
units could, of course, be a room ng house -- rooms
in a roomng house.

| hope | haven't been too confusing
because it's awful to get through this stuff, but
| ooking at this --

CHAI RPERSON GRI FFI S: Believe it or
not, it's what we deal with every Tuesday.

MS. HARGROVE: Well, I don't envy you
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your j ob.

What we did was just to try to take the
Rosans' case at face value, what they said for each
of the things that they wanted to do and to go
through it a bit, and I won't bore you with all of
this if someone can read it, but our conclusions
toward the end would be as follows. Let me find it

real quick -- which is that the applicant has --

CHAI RPERSON GRI FFI'S: Then -- go ahead.

Go ahead.
M5. HARGROVE: The applicant has failed
to fulfill the burden of proof for the standards
required of a zoning -- a use variance, and that

woul d require that there was sonething exceptiona
or unusual about this property which would prevent
it from being used as a residential or residential
use.

We have incidentally attached with this
testinmony pictures of sonme houses that have all
been converted, either as single famly residences
or apartnment houses, and that's all that there is
in a residential zone. There are no commerci al
uses in the residential zone.

Secondly, there is no evidence that the

applicant has submtted that, in addition, that --
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to the house being -- | nmean the property being
unusual because it's triangular, the property is
triangul ar shaped or whatever, that it can't be
used residentially, there is absolutely no evidence
been submtted to the -- directly to the contrary,
and | don't think there could be.

Also, there is no hardship inposed by
the zoning itself, only a self-inmposed hardship
arising from the desire for a use that is not
allowed by the regulations, and that's very
unfortunate that these people are in this
situation, but the hardship would accrue if they
could not use the property for a use for which it
could be used, and unfortunately it is a
specul ation of wanting to use it for a use that's
not proper.

Finally, when you get to it, all of the
policies that are reflected in the conprehensive
pl an, which is the third point here, and also are
reflected in the Zoning Comm ssion decisions in
both of those two cases that we spoke of relate
directly to the requirement that it be for the
public good, which is the l|ast determ nant of
whet her you can grant a vari ance.

It is our view that if you noved in the
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direction of granting a variance, which we think
it's not eligible for a variance, that it would be
inconpatible with the conprehensive plan and the
policies affirmed in the hotel case and bed and
br eakf ast text cases.

Simlarly, the granting of such a
commer ci al use woul d adversely af f ect t he
residential character of the area, degrading the
quality-of-life anmenities of nearby properties and
destabilizing residential integrity.

Any questions?

CHAI RPERSON GRI FFI S: Thank you very
much.

MS. HARGROVE: Thank you.

CHAI RPERSON GRI FFI S: M. Etherly.

MEMBER ETHERLY: Thank you very nuch,
M. Chair.

Excel l ent anal ysis, Ms. Hargrove.

MS. HARGROVE: Thank you, M. Etherly.

MEMBER ETHERLY: Very, very quickly,
the thing that | am struggling wth is the

di scussion at the conclusion of page 3 to the top
of page 4 where you talk about the grandfathering
i ssue.

| don't know if | necessarily want to
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encourage a w de-open discussion now as we'll be
nmoving towards a continuance, but what ['"'m
struggling with is perhaps a variation on that
i ssue of grandfathering, which is if you have what
appeared to be a room ng house use at sonme point
prior to the anmendnents or prior to some of the
case history that you cited and that room ng house
use had both hotel or what we woul d consider today
to be transient conponents as well as non-transient
conponents, because there is sonme indication that
perhaps sone of the wuses involved stays that
exceeded 90 days in sonme instances, does that
trouble you from a grandfathering standpoint?
Because I'm worried if there is an issue about,
before we try to -- before the issues tried to get
shall we say cleaned up or clarified in case | aw or
in zoning regulation amendnents, was there a period
of time in which hotel, room ng house, and/or inn
were all treated interchangeably, and as such, that
shall we say further «clarifies or <creates a
grandfat her issue that would allow this particul ar
operation to conti nue.

Now, there are sone other parts of that
|l ogic that would have to be in place, but let's say

all those other parts are there for the nmonent just
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for the sake of discussion. Does that strengthen

t he grandfather argunent?

MS.  HARGROVE: It's a very difficult
situation because, as | had said, | really felt
that 1 had to honestly say that there is sone

confusion about the way the definitions were done.

Logically, for exanple, instead of saying a
room ng house could have people one nmonth or |ess
-- | mean one nonth or nore, it would have been
|l ogical to apply the transient accompdation, you
know, regulation to it as well as to the other

entities, which is three nonths or less which is

transient. There has been confusion over the
years.

In fact, | suspect -- | don't know
about other areas, but | do know that in Dupont

Circle and Adans Morgan, there have been a series
of instances in which we have gone to zoning
adm nistrators and said, "Look, these people are
operating from out of the, you know, boundaries of
their Cof O" Catching it is very difficult.

So | can't tell you for sure how | feel
about this until | have a chance to look at this
further.

MEMBER ETHERLY: Ckay.
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MS. HARGROVE: But it's clear that what

they had was a C of O for a room ng house for eight
per sons.

MEMBER ETHERLY: And | think that that
additional look will definitely be very hel pful.

MS. HARGROVE: Yes, but | think we mnust
not think in terns of 15 because no matter how you
do -- and furthernore, they now have a valid C of O
for a use which is allowable in the regulations,
whi ch neans the non-conform ng use is no |onger an
i Ssue. The point is they now have a valid
certificate of occupancy and you |ose your rights
to a non-conform ng use once you have that.

MEMBER ETHERLY: Okay. Thank you.

Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Any ot her
gquestions fromthe Board? M. Parsons?

COWM SSI ONER PARSONS: Only to say, M.
Chairman, that | participated in the cases that Ms.
Har grove ran through, the transient accommodation,
hotel s, home occupati on. I just thank her for her
excellent summary and | agree with the circunmstance
t hat she characteri zed.

CHAI RPERSON GRI FFI S: You participated

on the Zoni ng Conm ssi on.
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COW SSI ONER PARSONS:  Yes.

CHAI RPERSON GRI FFI S: | ndeed. Thank
you.

Okay. Any other questions from the
Board? Ms. Mller?

MEMBER M LLER: The hotel case and the
ot her hone occupation case, are there cites for
themin your subm ssion or not?

MS. HARGROVE: | don't know whether |
cited them o not by their actual nanes, but they
are easy to |ook up. You know, they are in the
records. |Is that what you're asking nme for?

MEMBER M LLER: Yes. Can you provide
themw th your additional subm ssion?

M5. HARGROVE: Oh, sure.

MEMBER M LLER: Okay.

My other question is, | just want to be
cl ear about this, why we don't pay attention to the
15 nunber.

MS. HARGROVE: Because the 15 nunber
has nothing to do wth the certificate of
occupancy; it has only to do with a piece of paper
they got fromthe rental accommodati on office which
said that they can have a license for 15 -- that

they will not have to pay whatever the -- will not
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have to register their rental breakdowns for people
that are transients.

But the point is, if you look at C of
Os for roomng houses, they specify exactly how
many roonms you can have and they are very precise
that way because there are things like fire codes
and buil ding codes which apply, and when they say
ei ght roons, you have to have an eight-roomthing.

| feel reasonably sure that that's why they were
granted an eight-room certificate of occupancy for
a room ng house rather than, say, a 15, which they
probably tried for. I don't know, you know,
whet her that's true or not.

MEMBER M LLER: Thank you.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

(No response.)

CHAI RPERSON GRI FFI S: Do the Rosans
have any questions of M. Hargrove?

M5. ROSAN:. Just to clarify. Transient
means 30 or |ess. Roonmers used to be they had to
stay at |east 90 days, but now they |owered that to
30 days for a room ng house. At least that's what
we got from one of the attorneys we contacted. You
are considered transient if you stay -- you have to

stay no nore than 30 days, fromone to 30 days.
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CHAI RPERSON GRI FFI'S:  You are asking if

Ms. Hargrove is in agreement with that?

MS. ROSAN: Just clarifying because |
think I heard sonething --

MS. HARGROVE: It's very to get
confused, and | do, too, and the reason we talk
about transient accommpdations is that that magic
lingo is tied to the tax code which say you pay a
hotel tax if soneone stays there for |ess than 30
days, and that was the basic definitional framework
that we used in both the hotel case and the bed and
br eakf ast case because we felt it was the easiest
t o under st and.

In the hotel case, there was a decision
that a room ng house cannot be transient and that
the m nimum stay a person would have to stay is one
nmont h. In other words, you could not rent it out
on a daily basis. That was just, you know, an
arbitrary decision that the Zoning Conm ssion made
at that tine. It's not related to the tax code
it's just related to an idea.

CHAI RPERSON GRI FFI S: s that clear for
you? |s your question answered?

MS. ROSAN:  Yes. Yes.

CHAI RPERSON GRI FFI S: Any ot her
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gquestions?

MS. ROSAN:  No.

CHAI RPERSON GRI FFI S: Okay. Thank you
very much, Ms. Hargrove.

MS. HARGROVE: Thank you very nuch.

CHAI RPERSON GRI FFI S: Let's go to the
Condom ni um Associ ati ons.

TESTI MONY OF PETER CRAWFORD

OF THE CONDOM NI UM PARTY

MR. CRAWFORD: Good nor ni ng. Pet er
Cr awf or d, 2006 Col unbia Road, Nor t hwest , t he
OCakl and Condominium and |1'm representing the
Condom nium Party.

M. Chairman, for the record, we also
have a letter that was provided to us by the 2029
Connecticut Avenue Condom nium which abuts the
subj ect property, and we would like to introduce
that for the record as well or read it into the
record as you w sh.

CHAI RPERSON GRI FFI S: No. You can put
it into the record. You are just the nmessenger?

MR. CRAWFORD: That's correct.

CHAI RPERSON GRI FFI'S: They asked you to
bring it down here?

VMR. CRAWFORD: That's correct.
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CHAI RPERSON GRI FFI S: Okay. Can you

give a copy to the Rosans after you are done?
Let's get through this presentation, but you can
give them a copy right away and then you can put it
into the record.

MR. CRAWORD: Certainly.

Wt hout rehashing everything that has
al ready been said, let ne say that the Condom nium
Party fully concurs with the testinony that we have
heard from the Planning Board, the testinmony we
have heard from the ANC, the testinmony we have
heard from the Kalorama Citizens Association. I
want to reiterate just briefly a couple of points
there and then make two additional points, and then
we will close.

CHAI RPERSON GRI FFI S:  Ckay.

MR. CRAWFORD: First of all, 1 would
like to present situationally where we are and
touch base on M. Roth's testinony.

The Oakland Condominium is situated
directly across Colunbia Road approximately 60 feet
from the entrance on the eastern exposure to the
subj ect property. Wthin the OGakland, nost of our
25 units are owner-occupied. Qur residents include

established famlies, there are snmll children,
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there are working adults, there are retirees. Ten
of our 25 apartnments in the Oakland, and | would
guess -- correct nme if | amwong -- at |east 25 or
so of the 30 of the Womng face directly onto
Col unbia Road and directly across the street from
t he property.

In the case of the Gakl and, 15
additional units also have indirect but significant
audi bl e noi se exposure to the subject property, and
t hen one other piece of information that | think is
inportant is that at the north end of the Gakl and,
there is an alley off Colunbia Road that provides
vehi cul ar and pedestrian traffic to the Adans
El ementary School, and also parking and services
access for the Skylar Arnms and the Wom ng.

A question was raised earlier about
trash, and I will just address that right now. The
Skyl ar Arms has a seal ed Dunpster for its trash and
it also has trash roons downstairs where the trash
is stored until the comrercial pickup is done. The
OCakl and Condom ni um has the same thing. W have a
trash room downstairs that is sealed, and | believe
that the Wonm ng has the sanme thing. So there is
no trash sitting outside the --

CHAI RPERSON @RI FFI S: Where does the
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pi ckup happen? 1In the alley?

MR. CRAWFORD: Yes. Trash service
cones into the alley with their truck, they cone to
our back door, they bring out the Supercans and
they dump it.

CHAI RPERSON GRI FFI S: Okay. Do you
have parking provided at the condom niuns?

MR. CRAWFORD: Al l three of the
bui I di ngs have a very limted nunber of parking.

CHAI RPERSON  GRI FFI S: VWhere is the
par ki ng?

MR. CRAWFORD: The GOGakland has four
spaces in the back, the Skylar Arms | think has six
or eight spaces there along the alley in the back,
and the Wom ng has seven or eight spaces in the
back al so accessed by the alley.

CHAI RPERSON GRI FFI S: How many total
units in all of those three buildings?

MR. CRAWFORD: A hundr ed and
twenty-five between the Oakland and the Wom ng,
and | can't speak for the Skylar Arnms, but I'm
guessing it's on the order of 30.

CHAI RPERSON GRI FFI S: Ckay. So let's
say 150 wunits and you have 20 parking spaces.
Ckay.
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MR.  CRAWEORD: Okay. M. Roth

presented photographs in his testinmny of the
access and | will get to that in a nmonment. Let ne
qui ckly recap what our position is.

First of all, we do not believe that
the application denonstrates the existence of any
special circunstance that would justify issuance of
a zoning variance under the D.C. Code. We see no
structural situation or econom c reasons that would
prevent the structure from being rehabilitated to
its intended residential use as a single famly
dwelling or flat, and | think M. Hargrove has
presented the regul ations quite handily on that.

Secondly, we think the intended use as
an inn or tourist home is not consistent with the
all owabl e uses in the R 5-D District. The intended
use is purely comercial operation, which is

i nappropriate in a residential zone.

Finally, when all of the three wunits
that we have talked about in this case -- the
Skylar Arnms, the Oakland and the Womng -- were

previously threatened by the proposed expansi on of
t he Washington Hilton, this Board we believe w sely
determ ned that the nature of the district 1is

residential and that it should be protected from
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further commercial incursion. A variance would
underm ne that determnation and risk further
comerci al incursions, in our view.

Let me get to the pedestrian traffic
safety issue. Colunbia Road is a very busy street,
and in the 2000 bl ock, there is one eastbound | ane,
one westbound | ane, and a center turn lane to help
facilitate turns, not only onto 20th Street going
left, but into the alley that serves all those kids
who are going to Adans El ementary School and their
parents and the teachers and the faculty who park
back there in the back through that alley. It's a
congested little spot already.

The subject property, as you have
testified, has no parking facilities of it's own,
there is no passenger |oading zone in front of the
building, and to create one would be to further
reduce the available parking to other residents in
t he nei ghbor hood.

We have addr essed in our
cross-exam nation of the Rosans the issue regarding
access by Metro, and | think we have probably put
that to bed, so | wll nove on.

But we are concerned about the safety

issue of people being discharged out in that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

161

street. If they have to stop, that neans the
traffic has to go around them either into the

left-turn lane or they will come to a sudden stop

CHAI RPERSON GRI FFI'S: What do people do
that are in the houses on the sane side of the
bl ock now when you come honme from those conmmerci al
areas and take a cab?

MR.  CRAWFORD: They either stop at a
corner, --

CHAI RPERSON GRI FFI'S: They do?

MR. CRAWFORD: -- but nost of them
don't cone back by cab.

CHAI RPERSON GRI FFI S: They do? Al |
t hose residents do in the townhouses? |It's pouring

rain and they stop at the corner and they walk up

t he bl ock?

MR. CRAWFORD: Well, | wouldn't say
all. I'm sure cabs stop all over the street. You
know there is no discipline in taxicabs in

Washi ngton, D.C. We're tal king about sonething
that's going to add possibly 26 nore departures a
day.

CHAI RPERSON GRI FFI S: Okay. So your

point is the inpact of -- conceivably a condition
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that's already happening, but the additional inpact

of it would be severe.

MR. CRAWFORD: It's already bad and
it's going to be worse.

CHAI RPERSON GRI FFI S: Okay. | think
we're clear.

MR. CRAWFORD: Okay. And then | would
just like to address the question of significant
audi bl e noi se inpacts.

They have hi storically t hen
significant. My unit is on the front of the
building in the Oakland --

CHAI RPERSON GRI FFI S: What caused the
noi ses?

MR. CRAWFORD: The noises were caused
by people arriving and departing from the guest
house, from people being out on the balconies at
ni ght talking, loud voices. There is sonething
about our neighborhood, and maybe it's the fact
that there are high-rise buildings there, the
apartnment bl ocks and the condom nium behind us and
the trade m ssion, maybe it's the architecture of
the Hilton, | don't know, but noise seens to echo,
really echo. You hear voices no matter how soft in

the street, you hear cars slamm ng, you hear taxis.
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We're concerned with the noise, that
what will happen is with all the pickups in the
early norning, as they have stated, and all the
returns late at night, as they have stated, that
we're going to be hearing those cabs prostituting
with their horns, toot-toot, toot-toot, you know,
get in my cab, not in that cab.

CHAI RPERSON GRI FFI'S:  Got you.

MR. CRAWFORD: I'"'m sure you ve all
experienced that.

CHAI RPERSON GRI FFI S: I nteresting
adj ecti ve.

You said balconies. What Dbal coni es?
You mean on the top of the --

MR.  CRAWFORD: There are terraces on
the front of the subject property.

CHAI RPERSON GRI FFI S: There are
terraces on the front of the subject property.

MR. CRAWFORD: On how many | evel s?

MS. ROSAN: They are not supposed to be
accessi bl e.

MR.  CRAWFORD: In the past, people
clinbed out the wi ndows and sat on those --

CHAI RPERSON  GRI FFI S: On the fire

escape.
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MR. CRAWFORD: I don't believe it's

just a fire escape; | believe there's also a
bal cony there.

MS. ROSAN: There is a very small area,
but it's not really a bal cony.

CHAI RPERSON GRI FFI'S:  Ckay. All right.

MR.  ROSAN: You see on the picture no
bal cony here.

MR. CRAWFORD: Well, in closing, I
think we believe that the property can and should
be used for residential purposes allowed by the
Zoni ng Code. We believe that the property can be
profitably restored to its original status as a
single famly residence or converted to apartnent
flats or condom niuns. We believe that existing
mar ket conditions wll provide a fair return on
their investnment if they choose to do that.

These are nice people. We wish them
wel | . We want our neighborhood preserved and
mai ntained in the way it was intended to by the
pl an and by the Zoning Code, and, you know, | fee
badly that they may have gotten into a situation
perhaps a little over their heads, but | do think
that there is an economic exit for them that wll

not cause any undue econom c hardship.
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CHAI RPERSON GRI FFI'S: Al right. Thank

you very nuch
MR.  CRAWFORD: W wll provide our

conplete testinony for the record.

CHAI RPERSON GRI FFI S: That would be
fabul ous. | would appreciate that. O course, the
Rosans should be given that also. All the other

parties should be copied on that.

MR. CRAWORD: We shall .

CHAI RPERSON GRI FFI S: Okay. Good.
Thank you very nuch.

MR. CRAWORD: Thank you.

CHAI RPERSON GRI FFI'S: | appreciate your
comments and the case presentation.

Are there any questions from the
Rosans?

MS.  ROSAN: I  would just Ilike to
address the fact that there were people making
noi ses and just point out that M. Byrd ran a very
cheap operation and he mxed it with -- he had
people that just |ived there and he had transients.

CHAI RPERSON GRI FFI'S:  Ri ght .

MS. ROSAN: And they were not -- when
we purchased, we nmet two of them that were stil

there, and they -- we would not want that type of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

166

people in our facility because it's not that type

of pl ace.

CHAI RPERSON GRI FFI S: Okay. | think
we're pretty clear on that. I think you said it
very well in your case presentation, that this is a

hi gher level of operation that you're proposing
than what it my have been in the past, and,
believe nme, this Board, although it is inportant to
fill the entire record of what has happened in the
past to a simlar use, we will address your use if
we get to that point and need to, and | think that
sone -- you know, an issue of hanging out on the
fire escape would probably be one that would be
clearly and strongly addressed by this Board, that
is if we get there.

Very well. Thank you very nmuch. I
appreci ate the presentation of your case, and it's
not unnoticed by the Board, and we feel the sane
way, of concern of the applicant and their
position. So | appreciate everyone taking the tinme
to do that.

Is there anyone here attendant to
Application 17044, the first case in the norning of
29 July 2003, to give testinmobny at this tine as

persons, either opposed or in support? If you
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woul d come forward, | would ask you gentlenmen to
take your seats again, and again thank you very
much. Let's hear testinmony. O course, individual
persons are given three m nutes. We're not going
to turn the clock on because it screams at you when
your tinme is wup, but | wll stop you at the
conclusion of three m nutes.

Is there anyone &else here to give
testi nony today? W have one person to give
testi nony?

(No response.)

CHAI RPERSON GRI FFI S: Very well. As
you get situated up front, we wll conclude after
this testinony. | will not have closing remarks by

t he applicant because | am going to have them at a
| ater date in witing, and that will be based al so
on the additional subm ssions.

So with that, let me ask you to
i ntroduce yourself with your nanme and your address
and proceed with your testinony.

TESTI MONY OF KEI TH KREGER

MR. KREGER: My nane is Keith Kreger.
| live at 2007 Colunbia Road, right next door to
the Rosans, and | am presenting a letter from

M chael Arnstrong, who is not able to be here
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today. He lives directly behind the Rosans and his
condom nium unit includes a patio which abuts right
up to the back yard of the Rosans' residence.

CHAI RPERSON GRI FFI S: Is he part of the
condom ni uns of 20037

MR. KREGER: He is --

CHAI RPERSON GRI FFI S: Is that the sane
t hi ng?

MR. KREGER: Well, his condom nium unit
is separate fromthe -- he is on Wom ng.

CHAI RPERSON GRI FFI S: Yes, | know. |
mean -- all right. Go ahead.

MR. KREGER: Anyway, he states that

he's wanting to express his strong opposition to
the application for a zoning variance in this case.
The rear of the building in question directly
faces his condom niumunit, including his patio and
bedroom wi ndows. As such, he is acutely aware of
the inpacts of +the property use on issues of
nei ghbor hood property values, noise, privacy and
quality of life.
CHAI RPERSON GRI FFI S: Okay. Act ual |y,
what |'m going to have you do, you don't need to
read this into the record as it's here.

MR. KREGER: Oh, okay.
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CHAI RPERSON GRI FFI S: And | can see

clearly that he's a former government |awer that

speci ali zed in zoni ng, pl anni ng and al so
preservation. He has laid out the test for the
zoning and he has indicated that, in fact, this
case does not nmke it. | amgoing to fast read too
while | listen.

That being said, | don't know if the
Rosans had an opportunity to | ook at this. I will

give you anple opportunity to submt additional
information that may address these issues, but is
there any question or clarification based on this
particular letter at this tine? Okay. Thank you
very much. And thank you for taking the afternoon
to come down and personally serve this |letter upon
us.

That being said, | was fairly clear,
think that would conclude the public hearing
proceedi ngs on this application. Wth that, | am
going to go through with Ms. Bailey what the Board
is requiring to be submtted, and | will be clear
again, we're going to outline first what is to be
submtted and when it is to be submtted; then |
will give you a date of responses to that submtted

details; then | wll ask for dates of the final
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subm ssions, and that will be conclusions and any
ot her notes associated with the subm ssions.

That being said, we have requests from
this Board of the Rosans to submit a docunentation
of previous -- the last four years previous use,
document ations of full use of that property and how
that is to be docunented. Il will allow you to
bring it to us.

You have indicated the tax records were
difficult to find. Hopefully it will, with sonme
assistance, will be easier if you feel that that's
docunmentation that's required.

M. Parsons, you had indicated that you
were interested in what the existing |ayout and
pl ans  were. Did you want t hat subm tted
docurmentation? |Is that required? Okay. W won't
have any requirenent on that. And then we have the
resume of the expert wtnesses that wll be
subm tted into the record.

Ms. Bailey, did that cover --

CHAI RPERSON GRI FFI S: Ms. Hargrove -- |
think Ms. MIller had asked for something from Ms.
Har gr ove.

CHAI RPERSON GRI FFI'S: Oh. |'msorry.

VMEMBER M LLER: The cites to the hone
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occupancy case and the hotel case she referenced.
CHAI RPERSON GRI FFI S: Okay. And you
mean the text amendnent cases in the Zoning

Commi ssi on?

MEMBER M LLER: ['m sure M. Parsons
knows. Yes, whatever -- she wused it in her
testi nony.

CHAI RPERSON GRI FFI S: Ri ght . | just
want to be clear. Al right. So we wll get
t hose.

MEMBER M LLER: Okay.

MS. BAI LEY: Those were all of the
things that I have al so, M. Chairnman.

CHAI RPERSON GRI FFI'S: Great. Thank you
very much

MEMBER  ETHERLY: M. Chai r man, I
believe | had also had an exchange wth ©Ms.
Har grove surroundi ng some additional background on
that issue of grandfathering as it relates to the
treatment of hotel, inn, and room ng house prior to
t he amendnents and the case | aw.

CHAI RPERSON GRI FFI S: Ckay. You're
right. Okay.

MVs. Bai |l ey, what do we have for

schedul e of submn ssions?
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MS. BAI LEY: \Y/ g Chai r man, I am
assumng that you wll be nmaking a decision in
Sept enber . This is scheduled for decision; am I

correct, sir? Septenmber 9th is your first decision
meeti ng.

CHAI RPERSON GRI FFI S: So we have tine
to get the subm ssions in by Septenber?

MS. BAI LEY: Sure. This is the end of
July. By Septenber? We have all of August, don't
we, M. Chairmn?

CHAI RPERSON GRI FFI S: VWhat | would |ike
to do, August is such an interesting time in the

District of Colunmbia to get anything done because

we're all off having vacations that are well
needed. I would like to set this for the second
neeting in Septenmber and we will just set it for a

speci al public neeting.

MS. BAILEY: Septenber 16th?

CHAI RPERSON GRI FFI'S:  Yes. That sounds
excel | ent.

MS. BAI LEY: Okay. So can we | ook at
subm ssions the 22nd, M. Chairman, subm ssions on
the 22nd or the 29th of August?

CHAI RPERSON GRI FFI' S:  Ckay.

MS. BAILEY: Do you have a preference?
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CHAI RPERSON @RI FFI S:; VWhat was the

first date, the earlier?

MS. BAILEY: The 22nd of August.

CHAI RPERSON GRI FFI S: The 22nd. Yes, |
woul d do the 22nd of August, the first subm ssions.

MS. BAI LEY: Responses woul d be due on
the 5th of Septenber, and then the decision on the
16t h.

CHAI RPERSON GRI FFI S: Excell ent. Okay.

And included in the responses or included in the

final subm ssions, what | would |ike to do, | wll
allow in the record by all the parties and the
applicant to include kind of their summtion as |
haven't allowed a lot of time for conclusions and
presentations, so there is an opportunity for that
to be submtted. Of course, be concise. We have
read everything that's in the record. There is no
reason why you can't highlight things, but there is
no reason to be redundant on it.

Okay. That being said, M. and Ms.
Rosan, are you absolutely clear on what is being
asked of you?

MS. ROSAN: Can you repeat it again,
pl ease?

CHAI RPERSON GRI FFI'S: M. Bailey?
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MS. BAI LEY: Sur e. The materials that

you will be providing to the Board, they will be
due on August 22nd. The parties, all of the
parties who were identified today, they can respond
to whatever your filings are by Septenber the 5th,
and then the decision, the Board wll nmake a
deci sion on Septenber 16th, and that decision wll
be at a special public neeting at nine a.m on the
16t h of Septenber.

CHAI RPERSON GRI FFI S: Okay. And |'m
going to help you out. On the special public
neeting, first of all, we won't have any nore
testi nony. That's the deliberation by the Board.
You are welconme to be here. It would probably be
informative to hear the Board's deliberation.

Now, your question is going to be what
is actually required of you in those subm ssions;
is that correct? Thought so. In that, | think
it's going to be nore efficient for you after this
or at some tine to talk to the staff of the Ofice
of Zoning. | think they are very well aware. But
l et nme make clear what we're asking. [It's somewhat
two things. Let's make it three things.

The first i's docunent ati on t hat

substantiates the prior use of this property, and
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it's critically inportant that the Board sees the
previ ous four years from your purchase.

MR. ROSAN: Four years.

CHAI RPERSON GRI FFI S: It goes to M.
Etherly's issue, | nean, and the entire Board's
i ssue of grandfathering uses.

Second is going to be the presentation
-- well, no. Second is going to be the
presentation of the use variance case. You have
heard a | ot of the testinony today that you haven't
made the test. | frankly am giving an opportunity
for you to reiterate your case.

Third -- now I'm getting hungry, so |
probably lost the third one. Ch. Third was | ust
briefly the summtion and conclusions if you
needed. | think that can be enconpassed all in the
first, but as all the parties are being allowed the
reiteration of that and the witten subm ssion of
t hose. Ckay.

MS. ROSAN. Ckay.

CHAI RPERSON GRIFFI'S: Is that clear?

MS. ROSAN: Yes. Thanks.

CHAI RPERSON GRI FFI S: Excel | ent .

| would just state, and then 1'Il et

you all go, that it is very hel pful and very useful
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to talk to the Office of Zoning staff. |  nmean,
that's for the parties, that's for the applicant.
Qbviously the Board can't talk to you about
anything, but if there are technical questions,
procedural questions, where things go, when they
are due, what is actually being asked, the Ofice
of Zoning staff can help you.

Now, that brings up the last thing.
Anything submtted by the  parties, by the
applicant, have to be served to all the other
parties. Do not assune that when you submt it
into the Ofice of Zoning that the O fice of Zoning
is then transmtting it to everybody. Everyt hi ng
put into the record that this Board has asked has
to be served. In fact, anything that's submtted
into the record should at the bottom of it state
"Service provided to" and give nme the names of the
parties and their addresses and how it was served.

So for that purpose, you know, you're going to

need addresses and where parties want things
served. That can be done if you want to talk to
them before you leave or talk to the O fice of
Zoni ng.

Okay. Any other questions on this

application? |If you have questions, you have to
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cone up.

MR. ROTH: Just a brief one, M.
Chai r man.

CHAI RPERSON GRI FFI'S:  Yes.

MR. ROTH:. Do you have any objection if
t he opponent parties combine in a single sunmation
subm ssi ons?

CHAI RPERSON GRI FFI S: Huge obj ection.
We want to see volunes of paper

(Laughter.)

CHAI RPERSON  GRI FFI S: I t hink that
woul d be fabulous. | don't see any reason why that
couldn't happen. In fact, it's obviously much nore

efficient and it's easier for the Rosans to respond
and deal wth it.

MR. ROTH. Okay. Thank you

CHAI RPERSON GRI FFI S: I think that
woul d be great.

Okay. Anything else? Carifications?

(No response.)

CHAI RPERSON GRI FFI'S:  Very well. Thank
you very nmuch. | hope this wasn't too troubling
for you in ternms of procedure and | w sh you best
of | uck.

Wth that, we have two other cases in
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the norning. We have Application 17045 and 17046.

VWhat | would like to do is just take a brief
recess. We will call the next application of Coles
i edi ately when we return in five mnutes, and we
are getting through the entire norning's case. W
will take a brief recess for lunch and we will get
to our afternoon case.

I f you happen to be showi ng up for the
af t ernoon, which would be tinely, I woul d
anticipate that we don't call the first case in the
afternoon until --

(Pause.)

CHAI RPERSON GRI FFI S: Ckay. VWhat |'m
going to do, we have in the afternoon case 17043
Stanton Park, which is an appeal. W have several
prelimnary matters that we're going to need to
address.

VWhat | would like to do is while we
take a quick recess, | want to make sure that all
the participants in the Stanton Park are here at
this point, and in which case, if they are, when we
return from our recess, we're going to address
that, and I1'mgoing to all ow about ten m nutes tops
to address it, so that we can deal with the issues

that are of critical inmportance to that case, and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

179

then we will nmove on to the norning cases.

If it looks like our issues of trying
to address the Stanton Park take nmore than ten
m nutes, then |I'm going to let it go and we wl|
get back to our nmorning session and we wll deal
with it later.

(Recess.)

CHAI RPERSON GRI FFI S: | think all of
you saw a little bit of the case in the norning;
you realize that it went beyond the time allotted
and beyond our control. So with that, | need to be
a little bit flexible with our scheduling in terns
of the agenda, and this is what | am going to
proceed to do. We're going to get to the
Application 17043 as soon as we ascertain that
everyone is here, in fact, the Stanton Park
Nei ghbor hood Associ ati on appeal .

| would ask for those that have put in
notions and are participants in this case if they
woul d come forward and have a seat at the table
right now, and then after the Stanton Park, we're
going to -- what I'm trying to do is quickly
di spense with cases that can be noved quickly
t hrough so that we don't have the requirenent of so

many people waiting. These will take a matter of
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matter of nonments.
APPEAL OF
STANTON PARK NEI GHBORHOOD ASSOCI ATI ON
ANC- 6A

CHAI RPERSON GRI FFI S: First of all, we
have nmotions from the DCRA representatives here; is
t hat correct?

MR. GREEN: That's correct.

CHAI RPERSON GRI FFI' S:  Okay.

MR. GREEN: Good norning. | should say
good afternoon, M. Chairman, nenbers of the BA.
My name is Matthew J. Green, Jr., and | represent
t he Departnment of Consunmer and Regul atory Affairs.

CHAI RPERSON GRI FFI'S:  Right. 1ndeed.

And the ANC is represented today?

MR. EDWARDS: Mont e Edwards, Co-chair
of the Land Use Conmttee of the Stanton Park

Nei ghbor hood Associ ati on.

MR. TUMVIONDS: My nane is Paul
Turmmonds, Shaw, Pi t t man, I'"'m counsel for the
property owner, Capitol Hill G oup, intervenor in

this case.
CHAI RPERSON GRI FFI'S:  Okay. Are any of
you aware of any other participants that should be

here that are not?
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VR. EDWARDS: There are two --

CHAI RPERSON GRI FFI S: You are
i ntervening, M . Tummonds, on behalf of the
property owner; is that correct?

MR. TUMVONDS: Yes, that's correct.

CHAI RPERSON GRI FFI S: Okay. | don't
see an you other listed that have submtted -- yes,
you were going to say?

MR. EDWARDS: There are two ANCs who
are participating. | understand that they did
receive at | east copies of the owner's response.

CHAI RPERSON GRI FFI S: Okay. But you
are the ANC within which the property is |ocated;
is that correct?

MR. EDWARDS: Yes. And also an
adj acent ANC has applied for party status.

CHAI RPERSON GRI FFI'S:  Are they here?

MR. EDWARDS: They are not here, but
they did receive a copy of M. Tummonds' |etter not
opposing the notion based on his certificate of
service.

CHAI RPERSON GRI FFI S: Ri ght . Okay.
That's in the record.

MR. EDWARDS: So they are aware of

t oday.
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CHAI RPERSON GRI FFI S: Okay. VWhat we

have is a notion first of all from DCRA for a
continuance of this hearing, and | understand that
it is unopposed at this time, and that's correct
fromthe ANC s standpoint?

MR. EDWARDS: That's correct from the
appel l ant' s standpoi nt.

CHAI RPERSON GRI FFI S: l'"m sorry, the
appel | ant.

The representative from DCRA -- yes, if
you wouldn't mnd just stating your nanme again.

MR. GREEN: Yes. For the record, Your
Honor, ny nane is Matthew J. G een, Jr

CHAI RPERSON GRI FFI S: M. Tummonds from

Shaw - -

MR. TUMVONDS: Paul Tummonds.

CHAI RPERSON  GRI FFI S: Okay. Board
nmenbers, any guestions on t he noti on for

conti nuance?

(No response.)

CHAI RPERSON  GRI FFI S: I think it's
pretty clearly docunented. Is there any objection
to granting a continuance in this case?

(No response.)

CHAI RPERSON GRI FFI S: Very well. I
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take it's the consensus of the Board to grant a
conti nuance. Ms. Bailey, do you have a date for
t he continuance of the Stanton Park appeal ?

MR. EDWARDS: M. Chairmn?

CHAI RPERSON GRI FFI'S:  Yes?

MR. EDWARDS: | do have one request.

CHAI RPERSON GRI FFI'S:  What's that?

MR. EDWARDS: This seens to be a very
sinple case. There are BZA regul ations --

CHAI RPERSON GRI FFI S: I'm glad you say
that. Most appeals | know of are not sinple.

MR. EDWARDS: The issue is easily
descri bed, | think, in our appeal --

CHAI RPERSON GRI FFI'S:  Al'so true.

MR. EDWARDS: -- as the fact that there
are regulations as to what the BZA is supposed to
do. In this case, the decision on parking for this
size comunity based facility is reserved to the

BZA. In fact, the Zoning Adm nistrator --

CHAI RPERSON GRI FFI S: What is your
request ?

MR. EDWARDS: My request is that the
zoning -- the Departnment of Consumer and Regul atory

Affairs provide to us their analysis and research

which -- and | am quoting from their notion now --
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which informed the Departnent's decision that
i ssuance of a certificate of occupancy should not
be subject to the conditions of the prior orders
i ssued by the BZA That's perfectly consistent
with the rules of this Board that we have as nuch
information in front of us at the tine, and if we
can focus on that issue of why the BZA thought they
had authority --

CHAI RPERSON GRI FFI' S:  Okay.

MR. EDWARDS: -- to act as they did --

CHAI RPERSON GRI FFI S: Do you have any

MR. EDWARDS: -- | think we can focus
t he case nmuch nore cleanly.

CHAI RPERSON GRI FFI S: Ri ght . Do you
have any requests in ternms of the continuance at
this time?

MR. EDWARDS: Not at all.

CHAI RPERSON  GRI FFI S: Okay. Ms.
Bail ey, what is the date?

MS. BAI LEY: M. Chairman, staff would
suggest Oct ober 28t h.

CHAI RPERSON GRI FFI S: Cct ober  28th.
Are you avail able on the 28th of October?

VMR. EDWARDS: " mavail abl e.
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CHAI RPERSON GRI FFI'S: Are we talking in

the norning, Ms. Bailey, or afternoon?

MS. BAI LEY: Experi ence has taught us
that the afternoons are better for appeal cases,
M. Chai r man.

CHAI RPERSON GRI FFI S: Yes. Not usi ng
today as an exanple. Afternoon, then, on the 28th
of October. Any other problens with that date?

MR. EDWARDS: None.

CHAI RPERSON  GRI FFI' S: Do we have
Application 17022 on the 28th, Ms. Bailey?

MS. BAILEY: Ah. Turn the page. Thank
you, M. Chairman.

CHAI RPERSON GRI FFI S: VWhat is the date
after?

MS. BAI LEY: Novenber 4th in the
af t ernoon. And also there is a note here that
says, if you're |ooking on the sanme schedule as |
am Novenber 11th, there's sonme nmention of the
St anton Park appeal possibly, so that nmay be a --

CHAI RPERSON GRI FFI S: El even Novenber.
Avai l ability? Afternoon?

MR.  TUMMONDS: The property owner has
no objection to that date.

MR. EDWARDS: No objection from Stanton
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Par k.

MR.  GREEN: No objection from the
gover nnent, Your Honor.

MS. BAILEY: M. Chairman, Novenber the
11th is Veterans Day. That's a holiday.

CHAI RPERSON GRI FFI S: Okay. We're

running into problens all over the place. VWhat' s

the first date in Novenmber that we're neeting?
MS. BAI LEY: Novenber the 4th in

af t ernoon.

t he

CHAI RPERSON GRI FFI S: Ckay. Let's do

MS. BAI LEY: Novenber the 4th, then?

MR,  MOY: | just want to note for

t he

Board that there is a possibility that wth a

holiday on the 11th, that we could still hold
Board on the next day, which would be Wednesday

12th. That's an option.

t he

t he

CHAI RPERSON  GRI FFI S: I appreci ate

t hat .

Four Novenber afternoon.

Okay. Any other clarifications on
date for the continuance?

(No response.)

CHAI RPERSON GRI FFI'S:  Very good.
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To address your other issue, when we
start this case, believe nme, | wLl be very
specific on what direction this should take, what
is relevant, what is not relevant, and we wll
outline it once we get everyone here participating
and the party's applications are actually decided,
granted or denied. So it would not be fruitful for
doing that at this point. | think the governnent
and everyone is fully aware of what they need to
present to get this done, and | totally agree, the
issues are very clear and we wll address them in
t he appeal.

Okay. If there are no other questions?

(No response.)

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very nuch

Let's nmove on, then.

MR. EDWARDS: Thank you, M. Chairnman.

CHAI RPERSON GRI FFI S: Ms. Bailey, when
you are ready, can you call case 170457

MS. BAILEY: Four-five, M. Chairmn?

CHAI RPERSON GRI FFI'S: That's correct.

APPLI CATI ON OF NEAVELLE A. COLES
17045 ANC- 6A

MS. BAILEY: That is the application of
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Neavell e A. Coles, pursuant to 11 DCVMR 3103.2, for

a variance from the |ot occupancy requirenents
under Section 403, a variance from the open court
requi renments under Section 406, and a variance from
the non-conformng structure requirenments under
Subsection 2001. 3, to construct a two-story
addition to an existing single-famly dwelling in
the R4 District at premses 1215 E Street,
Nort heast, Square 1008, Lot 188.

Pl ease stand to take the oath.

(Wtnesses sworn.)

CHAI RPERSON GRI FFI'S:  Good afternoon.

MR. BRYANT: Good afternoon.

CHAI RPERSON GRI FFI S: Let's nmove right
into it. ["'m going to turn it over to you for a
presentation of the case.

MR. BRYANT: My nane is Charles Bryant.

|'"'m the architect for M. Neavelle Coles in this

request for variance to nodify the property at 1215
E Street, Northwest.

CHAI RPERSON GRI FFI S: Thank you. Hol d
on just a nonent.

(Pause.)

CHAI RPERSON GRI FFI S: Is there a M.

O son here today?
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Are you aware that there is a request
for party status in this case?

MR. BRYANT: ['"'m not aware of it. I
know t here was --

CHAI RPERSON GRI FFI S: Did you receive
the request for party status? The request for

party status which is not tinely filed of George

Oson indicating that, if granted, this would
reduce property val ue. He's the owner, he lives
across the street at 1214 E Street. So he is --

the direction of the property in question runs
north-south, is that correct? O east-west?

MR. BRYANT: The street runs east-west.

The property faces north.

CHAI RPERSON GRI FFI S: Okay. So he's
nort h, across the street; is that correct?
Twel ve-fourteen?

MR. BRYANT: |If he's across the street,

he's facing south.

CHAI RPERSON GRI FFI S: | ndeed. Severe
econom c inpact if -- oh, he's a party proponent.
Ckay. What we're going to do is, as he's not
present to participate in this case, what | would

like to do at this tine, reading through his

application, is take his application as testinony
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and we will put it into the record. W can get on
to further basis of that.

Okay. So let's continue.

MR. BRYANT: Do | understand that he is
a proponent?

CHAI RPERSON GRI FFI S: Yes, he's in
favor of the application.

MR. BRYANT: Very good.

CHAI RPERSON GRI FFI'S:  That al ways hel ps
when we --

VMEMBER ETHERLY: Just for the record,
Chair, we do have an Exhibit Nunmber 28 which is a

letter in support of the application from M. O son

as wel | .

CHAI RPERSON GRI FFI S: Ri ght .
Excellent. Okay. Let's nove on.

MR.  BRYANT: Reverend Col es purchased
the property at 1215 E Street. It is his intent to

nmove into that property when the work that is being
done is conpl ete.

The physical characteristics of the
property are such that rendering the property in a
state that would allow it to generate the lifestyle
that is currently evident in that area is sonething

of a problem The principal characteristic that
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i npacts the space of the house is related to the
shape and size of the property. Current zoning
m ninmum size for a lot in that area is 1,800 square
feet. The area of the lot on which the house is
| ocated is only 1,500 square feet, which, instead
of having an 1,800-foot wi dth, there is a
1, 600-f oot wi dth.

Thi s transl ates further into a
condition where the typical court that provides
light to a third bedroomin a townhouse, which the
m ni mum code requirenent is for six feet, there
exi sts four feet.

The smaller ot also neans that a house
which has optinmum facilities is occupying a high
percentage of the lot, so that the percentage, the
exi sting percentage of |ot occupancy there was 79
percent of the |ot occupancy before anything was
done.

The proposal to nmodify the house
essentially generated a new kitchen, a proper
mast er bedroom and master bath for the house, which
renders it a three-bedroom townhouse wth the
amenities that would support that activity.

The additions to the house were done

wi t hout increasing the |ot occupancy. | believe
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there was a 1 percent increase. The existing |ot
occupancy is 79 percent; the lot occupancy after
the addition is 80 percent. The reason for that is
that a rear porch area which was existing on the
house was converted to add a larger kitchen area
and a toilet area at the first floor.

To respond to the variances from the
code at this time would generate -- would have
generated a serious hardship for the occupant. It
woul d have neant changing from an existing
condition or giving up sone of the space that was
there, for exanple, and would have Ileft the
avail able space in the house far short of what
woul d be necessary for a full living conplenent, so
that the changes that have been made add 1 percent
of lot occupancy to the existing lot, but the
interior renovations to the house now generate a
proper three-bedroom house wth two baths and with
a | arger kitchen.

The granting of the application we
bel i eve has no serious inpacts on the traffic and
noi se. The requests that we have had is one that
woul d allow us to retain a carriage house which is
a part of the 79 percent occupancy on the site at

present. The carriage house is a unique elenent.
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It speaks to the previous uses in ternms of the
fabric of that community, it is one of the only
remai ning carriage houses that is still a part of
this block, and we in this request are asking to be
allowed to retain that carriage house. |In addition
to its aesthetic and historic consideration, it is
a proper storage point for an autonobile and
i nproves the security at the rear side of Reverend
Col es' house.

So the request to retain the carriage
house elenent is based on, we think, sone unique
hi storic and previ ous fabric of t he area
consi der ations. We are not proposing to increase
traffic. There would be no additional noise
i mpacts or lighting considerations if this carriage
house is retained, and we do not believe that
granting the application would be inconsistent with
a general purpose and the intentions of the zoning
map for this area.

CHAI RPERSON  GRI FFI S: Thank you.
Anyt hi ng el se?

MR. BRYANT: | think those are the
essential elenments that we wanted to get before the
Boar d.

CHAI RPERSON  GRI FFI S: Okay. M.
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Bryant, am | clear that the permt was pulled for
the addition of the back of this building under the

condition that the <carriage house was to be

renoved?

MR. BRYANT: Yes. At the tine that the
permt was taken, in order to be wthin a
matter-of -ri ght request for t he permt, we
indicated that in a worst-case scenario, the

carriage house could be renoved, but we believe
that retaining the carriage house is --

CHAI RPERSON  GRI FFI S: But you were
clear when you put in the permt for the addition
that it was beyond |ot occupancy, would not be
matter-of-right, and so sonething would have to
remedy it; is that correct?

MR. BRYANT: In filing for the pernmt
and in order to get action on the permt at that
time, we felt that if we stayed within the current
standards for |ot occupancy, that we could proceed
with the project.

CHAI RPERSON GRI FFI S: VWhat are the
current standards for |ot occupancy? \What do you
mean by that?

MR. BRYANT: Si xty percent of the |ot
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CHAI RPERSON GRI FFI S: You thought wth

the permt plans that you were staying within 60
percent, although your testinmony is that the
exi sting condition was 79 percent?

MR. BRYANT: The | ot occupancy, if the
carriage house is renoved --

CHAI RPERSON GRI FFI S: Ri ght .

MR. BRYANT: -- would be within --

CHAI RPERSON  GRI FFI S: So you were
proposing to renove the carriage house.

MR. BRYANT: That's correct.

CHAI RPERSON GRI FFI S: Okay. So tell ne
why this isn't a self-created need for a variance.

You have built the addition to the back on the
condition that the carriage house is com ng down
and now are conming in and saying, "Let us keep the
carriage house." Is it not self-created?

MR. BRYANT: | wouldn't -- | don't
think it's entirely self-created when we consider
what we are being -- if we take the carriage house
down, we're being asked to correct an existing
condi ti on.

CHAI RPERSON GRI FFI S: No, but you have
chosen that it's the carriage house that is of

i ssue here. You could have cone in for a vari ance
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for the addition, which is new, for the addition to
t he house; is that correct?

MR. BRYANT: Repeat that, please?

CHAI RPERSON GRI FFI S: You could have
come in for relief fromthe | ot occupancy to build
the addition to the house.

MR. BRYANT: The addition to the house,
if the carriage house is kept, is a non -- there's
no issue, because the addition to the house is
creating only 1 percent of additional coverage.

CHAI RPERSON GRI FFI'S:  That is an issue.

Let's be cl ear about that.

MR. BRYANT: All right.

CHAI RPERSON GRI FFI'S:  That is an issue.
| mean, that's -- the regulations -- you could not
have pulled the permt even for a mnuscule

i ncrease of a non-conformty.

MR.  BRYANT: | would agree that it
m ght have been interpreted that way. We could
have --

CHAI RPERSON GRI FFI S: It's no
interpretation; that's t he readi ng of t he
regul ati ons. So you could have conme in for a

vari ance for the addition to the house.

MR. BRYANT: We could have, yes.
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CHAI RPERSON GRI FFI S: And now you have

built the addition and are conmng in after that is
done to say, how do we keep both?

MR. BRYANT: That is one way to
interpret it. The other way to interpret it is
that we believe that the carriage house has sone
intrinsic value --

CHAI RPERSON GRI FFI'S:  When did you find
that intrinsic value? After you built the
addi tion?

MR. BRYANT: W believe that the
intrinsic value has been there all along, but --

CHAI RPERSON GRI FFI S: So how did you
say to get the permt for the addition that you
were going to renove the carriage house?

MR. BRYANT: We indicated -- we
understand that if the Board does not agree with us
that the carriage house has intrinsic value that
should be considered and that the positives of
keeping it are --

CHAI RPERSON GRI FFI S: Don't you think
we have the jurisdiction to renove the addition?

MR. BRYANT: | beg your pardon?

CHAI RPERSON GRI FFI'S: Do you believe we

have the jurisdiction to renmove the addition?
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MR. BRYANT: | understand that you have

the jurisdiction to renove it. | believe also that
in exercising that jurisdiction, that Reverend
Coles is being forced to correct a preconditioning
-- a preexisting condition.

CHAI RPERSON  GRI FFI S: It can't be
preexisting if you just built it.

MR. BRYANT: No, but the carriage house
-- the property existed with a 79 percent |ot
occupancy before anything was done.

CHAI RPERSON GRI FFI' S:  Okay.

MR. BRYANT: And we are asking --

CHAI RPERSON GRI FFI S: One option is to
renove -- to return it to its existing 79 percent.

Okay.

Let's go to, first of all, the comment
in the presentation of the case of the lifestyle of
the area. How is this building, lot size, |ot
area, lot width, building footprint different than
the row on E Street? What are the differences?

MR. BRYANT: The differences are that
t he property has very small roons in it and --

CHAI RPERSON GRI FFI S: Do all the other
properties have very large roonms in thenf

MR. BRYANT: | would assune that the
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properties in this area probably have sim lar small
rooms where their | ot occupancy --

CHAI RPERSON GRI FFI S: Okay. Are there
simlar footprints on the buil dings?

MR. BRYANT: There are simlar
footprints, yes.

CHAI RPERSON GRI FFI S: Okay. And so
what ' s uni que about the property?

MR.  BRYANT: | think that the unique
aspect of it relates to the existence of a carriage
house on it.

CHAI RPERSON GRI FFI S: Very good. And
the practical difficulty, then, of that uniqueness
of the existence of the carriage house is what?

MR. BRYANT: The practical differences?

CHAI RPERSON GRI FFI S: Practi cal
difficulty. What --

MR. BRYANT: Practical difficulty?

CHAI RPERSON  GRI FFI S: You have an
exi sting carriage house. What's the problem that
it creates?

MR.  BRYANT: There is an existing
carri age house there. The uniqueness of it is in
the fact that the fabric of this neighborhood

previously had carriage houses. This is one of the
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few remaining carriage houses in the area. The
carriage house also has -- well, it has an auto
storage capability and retaining it is -- it's

responsive to the previous fabric of that bl ock.

CHAI RPERSON GRI FFI S: Okay. And you
think by increasing the relief to allow 80 percent
| ot occupancy doesn't have any sort of negative
i npact on the rest of the area o simlar zoning
even though all the rest of these townhouses are
simlarly situated in terns of |ot size, lot area
and | ot occupancy?

MR. BRYANT: | don't feel that that is
a negative inpact insofar as it is related to this
particul ar site. Basically --

CHAI RPERSON GRI FFI S: But it's not to
this site, it's --

MR. BRYANT: To this |ot.

CHAI RPERSON GRI FFI S: The | ast task of
a variance is, if granted, would not have a
negative inpact to the zone plan or map, neaning
the =zone district. So what you're saying by
inplication is that 80 percent is what R4 shoul d
al I ow?

MR. BRYANT: |'m not saying that. What

|'"'m saying is that 79 percent is what is there now,
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and so to require Reverend Coles to correct that
which -- is a hardship situation.

CHAI RPERSON  GRI FFI S: VWhat is the
reduced di nension of the new addition that it would
have taken to reach a 79 percent | ot occupancy?

MR. BRYANT: One foot.

CHAI RPERSON GRI FFI S: So there was a
decision mde that you were to build out an

addition one foot to bring it to 80 percent?

MR.  BRYANT: Yes. It may have been
one-foot-six or so. And that also conplied with
additions on the adjacent properties. It created

an alignnment with the adjacent property additions.

CHAI RPERSON GRI FFI S: Okay. Anyt hi ng
el se?

MR. BRYANT: That's all.

CHAI RPERSON GRI FFI S: Are t here
guestions fromthe Board?

(No response.)

CHAI RPERSON GRI FFI S: I's ANC- 6A
represented today in this application?

(No response.)

CHAI RPERSON GRI FFI S: Very wel | . Let's
go to the Ofice of Planning's report

REPORT FROM THE OFFI CE OF PLANNI NG
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BY ARTHUR JACKSON

MR.  JACKSON: M. Chairman, nmy nanme is
Arthur Jackson of the D.C. Ofice of Planning.
Briefly I will go through this report. Essentially
we wll stand on the record, but | want to
hi ghli ght a coupl e of issues.

CHAI RPERSON GRI FFI S: That would be
appr eci at ed.

MR. JACKSON: The applicant submtted a
request for a number of variances. On further
review, we determ ned that a nunmber of the requests
could be handled as special exceptions under
Section 223 of the zoning regulations. Wth that,
we did our analysis and determ ned that based on
the standards for 223, the application and the site
neets the standard for approval of a variance under
Section -- a variance that would allow for the
extension of a non-conformng use and for the
non-conform ng courtyard area.

CHAI RPERSON  GRI FFI S: You' re basing
comng in with a special exception under 223 if the
| ot occupancy is not requested.

MR. JACKSON: Yes. We make note of the
fact that the special exception will not cover the

| ot occupancy.
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CHAI RPERSON GRI FFI S: Okay. You are

not -- but then what you're saying is that there is
an opportunity to conme under special exception for
223 for sone issues and a variance for the |ot
occupancy - -

MR. JACKSON: Right.

CHAI RPERSON GRI FFI S: -- even though
223 is based on the requirenent that | ot occupancy
is conplied with below 70 percent?

MR,  JACKSON: Ri ght . So in essence
they are asking for a variance from the zoning
regulations to allow it to exist.

CHAI RPERSON  GRI FFI S: Ri ght . So
they're asking for a variance in 223 --

MR.  JACKSON: But you can't ask for a
variance from a special exception provision, which
is why it kicks back to their original request for
the variance fromthe | ot occupancy provision.

CHAI RPERSON GRI FFI S: Okay. It's an
interesting way to deal with this, but go ahead.

MR,  JACKSON: Al right. So in
essence, we took their three variances and reduced
themto one --

CHAI RPERSON GRI FFI'S:  Ri ght.

VR. JACKSON: -- because it's not
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covered by the other special exception provision.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. JACKSON: In looking at t he
variance for one, however, we are unable to
determ ne that the applicant has nmet the standards
under the zoning regulations for the granting of a
vari ance, so we have to recommend denial of the
application, of that part of the application.

So essentially we reconmmend approval of
a speci al exception to neet the open court
requirenments and the requirenments for extending a
non-conform ng use, which essentially covers the
existing addition, the addition to the existing
bui | di ng; however, we don't think the applicant
rises to the standards under Section 2103.3 for the
retention of the garage, and that was our basic
concl usi on.

That summari zes our report and we are
avai l abl e for questions.

CHAI RPERSON GRI FFI S: Does the Board
have any questions of the O fice of Planning?

(No response.)

CHAI RPERSON GRI FFI S: Do you find that
carriage house to be a significant structure of

uni que character?
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MR. JACKSON: The carriage house is the

last remaining carriage house on that square.

Everything else -- all the other carriage houses
have been denoli shed. And if you note on the
aerial, there are -- at one time, and this is

probably a 1998 aerial, 1998, 1996 -- there used to
be a nunber of themthere.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. JACKSON: In talking to the
nei ghbor, one of the -- the carriage house next
door was actually run into by apparently a District
vehicle and was sunmarily denolished w thout the
know edge of the neighbor. So this is the [ast one
on the square.

CHAI RPERSON GRI FFI S: That's the next
vari ance case we will see when they are trying to
rebuild it. Okay.

Ms. MlIler?

Does the applicant have any questions
of OFfice of Planning?

MR. BRYANT: No. None.

CHAI RPERSON  GRI FFI S: Okay. Ms.
MIller?

MEMBER M LLER: | just want to ask the

appl i cant a questi on.
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In Exhibit 4, you state that, "Failure

to obtain relief fromthe area and size inpacts of
the property will result in the inability of the
applicant to generate a rehabilitation of the
property that wll be consistent wth current
mar ket expectations of residential properties in
the Capitol Hi Il area.”

Can you el aborate on that?

MR.  BRYANT: I was referring to the
fact that the house really had no master bedroomin
it per se and it also had no nmaster bath, and |
believe that a property without a fitting master
bedroom and bath is one that is at a disadvantage
sonewhat in the general range of housing that
peopl e expect in that area.

MEMBER M LLER: Ckay. And al so why was
t hat one foot necessary for this structure?

MR. BRYANT: The one foot?

VMEMBER M LLER: The one foot that took
you over.

MR.  BRYANT: Essentially the adjacent
property had nade an addition, had already put an
addition on, and that addition was the one-foot
line to line the two up so that there was not a

broken alignnment in the adjacent properties. I
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thought -- It was essentially aesthetic driven.
Also it generated -- the ampount of space that was
bei ng added was pretty m ni mal .

MEMBER M LLER: Thank you.

MR. BRYANT: | ndeed.

CHAI RPERSON GRI FFI S: M. Bryant, on
your el evations that were submtted, you indicated
that the facade of this was to be brick. \hat is
the current facade of this built addition?

MR. BRYANT: The current facade -- the
existing facade in front is brick; the rear facade
is -- arevision in the permt was generated and it
is alum num siding on the rear

CHAI RPERSON  GRI FFI' S: And was it
revised by a DCRA coment ?

MR. BRYANT: No. It was by request.

CHAI RPERSON  GRI FFI S: Request  from
whont?

MR. BRYANT: The owner requested to
change the material.

CHAI RPERSON GRI FFI' S:  \Why?

MR. BRYANT: | suppose the econom cs of
t he project.

CHAI RPERSON GRI FFI S: | would suppose

there's a big difference between brick and vinyl
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si di ng cost.

Okay. Very wel | . Let's continue on.
We have heard from the ANC subm ssion, Exhibit
Nunmber 23.

One note of procedure. Of course, by
hearing the Ofice of Planning, it was the
consensus of the Board to waive it in. It was a
late filing, the first in numerous nonths. So we
will make note of that and accept the report into
t he record.

Exhi bit 23, Advisory 6A, recomending
approval of the application, and the report was
timely filed. | don't think we need to go through
anyt hing el se.

I do not have any other subm ssions
attendant to this application, government reports
or ANCs, unless the applicant is aware of any
ot hers. Are you aware of any other subm ssions
into the record by any governnent agencies?

MR. BRYANT: | amnot, M. Chairnman.

CHAI RPERSON GRI FFI'S: Okay. Thank you.

Let's nmove on, then, to any persons
wanting to testify weither in opposition or in
support of Application 17045 today. | f anyone is

here, they can cone forward and give testinony.
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(No response.)

CHAI RPERSON GRI FFI S: Not seeing any
i ndication, we do have subm ssions, letters of
support, Exhibit 24 and 22, at this time. Are the
Board nenbers aware of anything else? Those are
letters from Bush and Parker.

Are you aware of any other subm ssions
of letters of support or opposition?

MR. BRYANT: | am not, M. Chairman.

CHAI RPERSON GRI FFI'S: Okay. So we have
two letters of support.

| have a note in reviewing the files
that you were going to submt a letter authorizing
your representation, M. Bryant. Il think it's
pretty clear. W don't question the applicant and
the applicant is sitting right next to you, but if
you want to just conplete the file, you can put
that in, because there is a note in the file that
that's required.

If there is nothing else, then, to get
through in terms of procedure, | will turn to you
and ask for closing remarks.

VR. BRYANT: A clarification, M.
Chai r man

CHAI RPERSON GRI FFI' S:  Yes.
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MR. BRYANT: Are you saying that a

letter is required from ne? | believe Reverend
Col es has presented a letter authorizing --

CHAI RPERSON GRI FFI S: Ils there one in
already? That's fine.

MR. BRYANT: Yes.

CHAI RPERSON GRI FFI S: If it's in, it's
in. | just had a note.

MR. BRYANT: All right.

CHAI RPERSON GRI FFI' S:  Ckay.

Anything &else you want to add in

concl usi on?

MR. BRYANT: Not hi ng mor e, M.
Chai r man.

CHAI RPERSON GRI FFI S: Good. Thank you
very much

MR. JACKSON: M. Chairmn?

CHAI RPERSON GRI FFI'S:  Yes.

MR. JACKSON: Just a not e of
clarification. We submtted our report on the
22nd.

CHAI RPERSON GRI FFI S: So it's tinmely?

MR. JACKSON: Seven days.

CHAI RPERSON GRI FFI S: Al right. el |,
| will correct my own notes on that.
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MR. JACKSON: Thank you.

CHAI RPERSON  GRI FFI S: And we will
retract the waiver and all coments attendant to
it.

Okay. This is what | would like to do.
I'm going to set this for the first of Septenber.
M. Bryant, M. Coles, what | would like to do is
have you review the Ofice of Planning's report
again, and what | wuld Ilike to have is a
subm ssi on that reiterates the test for the
vari ance. The test is very clear in terms of
est abl i shing uni queness, practical difficulty, and
not inpairing the intent and integrity of the zone
pl an.

Wth that, | would also |like for you,
if you feel so noved, to talk about alternatives.
| feel, and |I think the Board is in agreenent, and
| think Ofice of Planning would even come on
board, that the carriage house and the garage is an
i nportant feature and that it's an existing
feature; however, | think it's also clear and I
think the Ofice of Planning is absolutely correct
in not supporting the relief of it, but rather
requesting the denial of the |ot occupancy; and

therefore, what | want is some way that you think
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is anmenable to address that situation. | know
that's a huge burden, but | think it's worth taking
the opportunity to do that.

So it's really fairly clearly |laying
out the test for the variance and then speaking
nore broadly and largely of how this situation
m ght be renedied if that, in fact, test is not
strong enough to be granted. |Is that clear?

MR. BRYANT: It's clear.

CHAI RPERSON GRI FFI S: Okay. So the
date on the Septenber decision is?

IVS. BAI LEY: Sept enber 9t h, M.
Chai r man.

CHAI RPERSON GRI FFI S: Excel | ent . So
t he subm ssion woul d be?

MS. BAILEY: Septenber 1st.

CHAI RPERSON GRI FFI S: Sept enber 1st.
s that sufficient tine to put that in?

MR. BRYANT: Yes.

CHAI RPERSON GRI FFI'S:  Ckay. Excel | ent .

I thank you very nmuch. | appreciate your patience
with us this afternoon and all this norning, and we
| ook forward to seeing your subm ssion on the 1st.
Of course, our public hearing will be just the

deliberation of the Board on the basis of the
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entire record and the new subm ssion. So you are
wel cone to be in attendance, but there will be no
addi tional testinmony on that.

Wth that, have an excellent day.
Appreci ate your appearance here today.

MR. BRYANT: Thank you, M. Chairnan.

CHAI RPERSON GRI FFI S: Ms. Bailey, when
you are ready, let's call the last case of the
nor ni ng.

APPLI CATI ON OF ROBERT HOLLAND, ET AL.
17046 ANC- 3G

MS. BAILEY: That is Application Number
17046 of Robert Holland and others pursuant to 11
DCMR Section 3104.2, for a special exception to
continue the use of an accessory parking |ot under
Section 214. This application was |ast approved by
BZA Order Nunber 16329. The property is located in
the R-2/C-1 District prem ses, 3820 through 3826
McKi nl ey Street, Northwest. It is also located in
Square 1859 on Lots 49, 50, 51 and part of 92.

Wuld you please stand, sir, to take

t he oat h?

(Wtness sworn.)

MR. M CANTS: Good afternoon, Your
Honor . | mean, good afternoon, M. Chairnman. My
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name s Leonard MCants. I represent the
applicants in this case. Wth nme is M. Buddy
Weitzman, who is the managi ng agent for the owners
of the property.

CHAI RPERSON GRI FFI S: Excell ent. Okay.
What | would like to do -- this is pretty clear.
First of all, there is one clarification | am going
to meke. There has been reference to this as a
continuance of a special exception. Of  course,
once the date of a special exception is finished,
then we hear a new special exception case. I am
sure you are aware of that, and the record holds
true, but rather than refer to this as a
continuance, this is a brand new special exception
case, the inportance of which is its past history
and is its past approvals by this Board.

There are several issues that are of
inport to the Board | am sure you aware of both
with the Departnent of Transportation's and the
O fice of Planning's filing. I think that can be
clearly addressed and quickly addressed. So what |
would like to do is see whether you are wanting to
make a brief statenment and stand on the record of
the subm ssions. | am going to ask that of each of

the agencies that are reporting on this, and |
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think then the Board has enough to deliberate and

deci de on, unless you feel differently, of course,

then you can take as nmuch tine as you need. But
with that, let ne turn it over to you.
MR. McCANTS: M. Chairman, | certainly

don't have any objection to the way you suggest
that we proceed. We woul d just point out for the
record that we, in fact, did file the application
for renewal prior to the expiration of the prior.
CHAI RPERSON GRI FFI S: Oh, no, no, and
that's not the issue. | nmean, the point is we
don't have a procedure to renew speci al exceptions.

Each case is an independent case, SO a new --

MR. McCANTS: | understand.
CHAI RPERSON  GRI FFI S: - - speci al
exception will then be granted or not.

MR. McCANTS: All right. Very well. |
under st and.

Well, certainly, then, we stand on the
record. Let me j ust sinply say that, in
hi ghlighting, that this property has received a
speci al exception for the past 35 years to serve as
accessory parking for the comrercial uses in the
5500 bl ock of Connecticut Avenue. The | ast grant

of this particular application was on June 8th,
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1998, where the Board granted the applicant a

five-year speci al exception wth about ni ne
condi tions.

Rat her t han readi ng al | of t he
conditions, | sinmply say to you and put on the
record that we have conplied with each and every
one of the prior conditions and the applicant has
not done anything to change any of the conditions
or any of the outlined footprint or otherw se of
the property that it is contiguous to, and
therefore we respectfully request that a new
speci al exception be granted to the applicant for
an additional five years with the conditions as
stated in the prior order of this Board, which, as
| said, it was dated June 8th, 1998.

CHAI RPERSON GRI FFI'S:  Very well. Thank
you. And the conditions of the previous order
actually parallel the requirenments for the special
exception for parking lots in great neasure.

Let me ask you one quick question. I n
your witten subm ssion and now in your opening
statenment, you have indicated that the applicant
has, in fact, conplied with each of the conditions.

| am sure you have read the Departnent of

Transportation's and also the Ofice of Planning' s
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report, which they will talk to.

Conditi on Number 6: Al'l parts of the
| ot shall be kept free of refuse and debris and
shall be paved or |andscaped. There is sone
indication that when site visits were conducted,
that the parking lot was, in fact, not free of
debri s.

MR. McCANTS: M. Weitzman can speak to
t hat, --

CHAI RPERSON GRI FFI' S:  Ckay.

MR. M CANTS: -- but sinmply put, this
is an active parking lot, and this parking |ot
serves how many busi nesses? Eight businesses?

MR. VEEI TZMAN:  About ei ght busi nesses.

MR. Mc CANTS: And each and every
busi ness day, you're going to find that they clean
the ot in the norning. By the afternoon, the |ot
has debri s again.

CHAI RPERSON GRI FFI' S:  Okay.

MR. McCANTS: So when --

CHAI RPERSON GRI FFI S: Let me ask a
guestion of M. Weitzman, then.

VWhat i's t he cl eani ng mai nt enance
progr ant?

MR. VEI TZMAN: W clean it at | east
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once a day.

CHAI RPERSON GRI FFI'S: | see.

MR.  V\EI TZMAN: This particular spring
and during this time period when this application
was put forward, as you know, in this town, we were
experiencing a dearth of rain, which mde it
i npossible to keep the lot clean every day because
of the rain that we were having every day.

CHAI RPERSON GRI FFI S: | see.

MR,  WEI TZMAN: W would go out, and
with the wind and the rain, they would conme out and
t hey woul d bl ow agai n. Now t hat we've gotten into
a dry spell where it's normal, the lot is kept
cl ean every single day.

CHAI RPERSON GRIFFI'S:  Okay. And very

qui ckly, howis it cleaned in the norning?

MR. VEITZMAN: | own Chevy Chase Wne &
Spirits. | am the managi ng person who attends to
the | ot. I have one of ny personnel who goes out

every nmorning and cleans the | ot.

CHAI RPERSON GRIFFI'S: Okay. So it's by
hand?

MR. VEI TZMAN:  Yes.

CHAI RPERSON GRI FFI S: They pick up the

trash --
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MR, WVEI TZMAN:  Yes.

CHAI RPERSON GRI FFI S: -- and they have
a broom they sweep if they need to?

MR.  VEI TZMAN: Have a broom and a pai

and a box and they go out. We also have a
| andscaping service that cones  out. Thi s
particular -- normally when we hit the spring,

around the corner of the walls, we get weeds and
t hi ngs that grow. We have a service that cuts them
down and puts the chemcal on it so it won't grow.

Again, with this spring, with the rain, he said,
"l can't put it down because it's going to wash
away," so we were about a nonth and a half behind
on getting that done.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  VEI TZMAN: But this is what we do
every day.

CHAI RPERSON GRI FFI S: Wuld it hurt
your business if this wasn't perceived as a safe,
cl ean environnent to park in?

MR,  V\EI TZMAN: Absol utely. It would
hurt everybody.

CHAI RPERSON  GRI FFI S: What sort of
pl ans do you have and what sort of nmmintenance

pl ans do you have for the brick screening walls in
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t he parking | ot?

MR. VAEI TZMAN: There's nothing wong
with it.

CHAI RPERSON GRI FFI S: Okay. And t hey
are in fine condition?

MR.  WEI TZMAN: Yes. They are painted.

We keep the graffiti off of it, and there is
nothing wong with the wall. It has all been
seal ed.

CHAI RPERSON GRI FFI' S:  Ckay.

Anything else from the Board? Very
wel | .

MEMBER M LLER: Did you say that
soneone from your store conmes out and picks up
trash once a day basically?

MR. WVEI TZMAN:  Uh-huh. Yes. Except on
Sunday when we are cl osed.

MEMBER M LLER: | mean, would it be
overly burdensonme if sonmebody did it twice a day?

MR. \EI TZMAN: It's very difficult late
in the afternoon for one reason, it becones very
danger ous. That's when all the cars come in to
shop in the stores on their way home, and several
years ago, we had one of nmy enployees who was

clipped by a car, because cars are comng and
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goi ng, people are going, and it becones very
difficult to clean when there are cars there and
cars com ng and going. That's why | stopped it.

MR. M CANTS: I mght also point out,
Ms. MIler, that there are restaurants that
actually use this parking lot, so during the night
and evening, late evening, you are still going to
get trash and debris from people comng to and from
the restaurant and they generally close around
eleven o'clock or twelve o0'clock at night. So
that's the practical problem that you have wth
trying to do an evening clean-up, because it's not
going to do anything but continue to have probl ens
associated with trash and debris comi ng from people
going to the restaurant.

And now there is a theater which is
across the street and they are not allowed to park
on this lot, but we have tried to keep them out,
but we also have problenms with people com ng and
parking on the lot fromthe theater.

CHAI RPERSON GRI FFI'S: It sounds |ike ny
bl ock. We clean up in the nornings, and by the
time we get home, it's all back down there. It
| ooks |i ke we need the reeducation canpai gn of that

I ndi an crying. You renenber that?
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Okay. There's a picture in Exhibit C,

which is not our case exhibit, that was submtted,
and | am not sure -- | thought it perhaps was from
you, and it shows -- fromthis indication, it |ooks
like there is sonme paint deteriorating off of one
of the white brick walls.

MR.  VAEI TZMAN: May | conme up? Because

| can't -- | don't see it and | don't believe we
have it.

CHAI RPERSON GRI FFI S: M. My on ny
right will send it down to you.

MR.  WEI TZMAN: W t hout even | ooking at
it, at that particular nonent when that picture was
taken, it's possible it could have had graffiti on
there because they put them on and we take them
of f.

CHAI RPERSON GRI FFI S: Ri ght . | don't
think it's graffiti.

MR.  W\EI TZMAN: Oh. Over on that back
one? Yes, that was all taken off. We, on an
average, we have to go through the walls on an

average at least twice a nonth --

CHAI RPERSON GRI FFI S: | see.
MR. VAEI TZMAN: -- to get rid of
graffiti. W take it off, they put it back on.
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CHAI RPERSON GRI FFI S: Onh. So that's

graffiti I'm1looking at?

MR.  VEI TZMAN: You're talking on this
top picture, --

CHAI RPERSON GRI FFI'S:  Yes.

MR. W\EI TZMAN: -- on the bottom on the
left?

CHAI RPERSON GRI FFI'S:  Yes.

VMR, VEEI TZMAN:  What | ooks like yell ow?

CHAI RPERSON GRI FFI'S:  Yes.

MR. VEI TZMAN: Yes, that's graffiti.

CHAI RPERSON  GRI FFI S: But even the
dar ker spots?

MR.  WEI TZMAN: Yes. We get all Kkinds
of colors out there and it has all been repainted
out there.

MR. McCANTS: | mght point out, too, |
mean, | have |ooked at that, too, M. Chairman,
that is also part of vines and weed that had grown
up on the wall.

CHAI RPERSON GRI FFI S: | see.

MR. WVEI TZMAN: Yes. The dark spot down
the bottom that's before we were able to do
anyt hi ng because of the rain this year.

CHAI RPERSON GRI FFI S: I under st and.
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Ckay. It wasn't clear to nme --

MR.  V\EI TZMAN: And we can't do it in
the wintertine.

CHAI RPERSON GRIFFI'S: It | ooked nore as
if that mght have been deteriorating paint or
peeling paint on the brick wall.

MR. WEI TZMAN: No.

CHAI RPERSON GRI FFI S: Okay. Anyt hi ng
el se fromthe Board? Any other questions?

(No response.)

CHAI RPERSON GRI FFI S: Let's go to the
Ofice of Planning's report, then. They had
offered a conditional approval, Exhibit Number 23.
Good afternoon.

REPORT FROM THE OFFI CE OF PLANNI NG
BY JOHN MOORE

MR. MOORE: Good afternoon, M .
Chai rman and nenbers of the Board. "' m John Moore
with the Ofice of Planning.

The Office of Planning does stand on
the record; however, | would like to point out that
we are concerned about the condition of the lot. |
visited the site on the 15th of July. There was
nore than a one-day accunulation of trash around

the perinmeter. Apparently when DDOT visited, they
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found the sanme thing.

| talked to M. Weitzman, your son, --

MR. WEI TZMAN:  Yes.

MR,  MOORE: -- and he did on that day
go out or send soneone out to clean the lot off.
However, when DDOT went out there, they found the
ot in the same condition.

| called him back on Monday of | ast
week because ny supervisor, who Ilives in the
community and uses that center, went in there on
| ast Monday and found the [|ot again in a
| ess-than-desirable condition, and since that is
one of the conditions that they agreed to, we woul d
like to see the I ot cleaned up on a regul ar basis.

As it relates to the wall that you are
referring to, in talking to M. Witzmn's son

again, they clean the graffiti off the wall when

it's put there. The problem is that they only
clean the graffiti areas. As opposed to painting
the whole wall, they sinply paint where the
graffiti is.

CHAI RPERSON GRI FFI'S: | see.

VR,  MOORE: And | asked them if maybe
they want to reconsider how they do that. And the

brick wall that does separate the accessory parking
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fromthe main lot, the corner of it right at the
entrance where you go into the parking lot is in
di srepair, is eroding. | pointed that out to your
son al so.

MR.  VElI TZMAN: Well, unfortunately |
have been out of the country and | just got back
and those specific things that you just addressed,
the one about whatever, this area, talking about
the wall, he did not make nme aware  of.
Unfortunately, | just got back in the country and |
haven't had time to sit with himto get caught up
on a lot of things, and that obviously is one of
them | have to find out what it is.

As far as repainting the whole thing,
if it needs to be, that's not a big deal. It was
never brought to nmy attention that that needed to
be repainted.

MR.  MOORE: Well, as | said, | did

mention it to him

MR.  VEI TZMAN: Yes. well, like | say,
unfortunately I was out of the country, | just got
back over the weekend and | haven't had an

opportunity to go over everything with him
MR,  MOORE: And we still support the

appl icati on.
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CHAI RPERSON GRI FFI S: Okay. Thank you

very much

Is there any cross-exam nation fromthe
applicant of the O fice of Planning?

MR. McCANTS: No questi ons.

CHAI RPERSON  GRI FFI S: Any questions
fromthe Board?

(No response.)

CHAI RPERSON GRI FFI S: Ckay. It needs
to be clear, | mean, the Ofice of Planning is
absolutely correct. Based on the conditions, the
conditions have to be conplied with. If it is
found that they aren't in conpliance, in fact,

there are quite a few renedi es that could be taken.

The npst severe, of course, would be that the

speci al exception was renoved. So obviously it's
i mportant, the conditions are inportant. But as
you have stated, it's also inportant to you in

runni ng your business.

MR. VEI TZMAN:  Absol utely.

CHAI RPERSON GRI FFI S: So it's as if
we're all concerned about the same thing, which
gives ne a little bit of confidence that we wll
get there.

| am hoping that it is, in fact, the
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nature of the weather that has happened or perhaps,
after all, you were out of the country, and naybe
sonetimes when the manager goes away, it gets a
little nore | ax.

MR.  V\EI TZMAN: It could have been. I
don't know.

CHAI RPERSON GRI FFI S: But if we nove
on, it is with great confidence that this would be
fully conplied wth and there is no room
specifically with this Board in its |ooking at
applications for flexibility or variance within the
conpliance with the conditions.

Okay. Wth that, let's go to the ANC.

It's 3/4G They did recommend approval of the
application. This is Exhibit Number 20. And | do
believe that the report neets the test for great
wei ght by the chair of 3/4G, M. Anne Renshaw.

That bei ng sai d, are t here any
clarifications to the ANC report?

(No response.)

CHAI RPERSON GRI FFI S: | ndeed. Any
comments fromthe Board?

(No response.)

CHAI RPERSON GRI FFI S: If not, that's

all the attendant --
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MEMBER ETHERLY: Il will just note, M.

Chai rman, that conpliance with our ANC requirenents
is probably due in no small part to the steady hand
of Chair ANC 3/4G, Ms. Renshaw and her excellent
wor K.

CHAI RPERSON GRI FFI S: Thank you for
t hat .

Very well. That's all the governnment
agency reports attendant to this application that
|"m aware of unless others are aware of it. W th
that, then, we can turn to the applicant for any
closing remarks that they m ght have at this tine.

MR. M CANTS: M. Chairman, we have no

remar ks other than sinply say that --

CHAI RPERSON GRI FFI S: [''m sorry. Let
me interrupt you. | skipped right over Department
of Transportation because | had nentioned it so
many tines. It is Exhibit Number 22. 1'm assum ng
that you have seen it. They have the sanme
concerns, but they are in support of t he

application. So now you can take it.

MR. M CANTS: Very well, M. Chairnan.
Again, thank you for the opportunity to present
our case. W certainly will conply with all of the

requirenents as outlined by the Board in the
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previ ous order and any additional that this Board
may wi sh to inpose.
We will, of cour se, t ake under

advi senent the coments nmde by the Ofice of

Planning with respect to that wall and talk -- and
| certainly will speak with nmy clients about nmaking
sure that the wall is painted in its entirety. To

the extent that there are other problenms associ ated
with the parking lot, we certainly will maintain
t hose and nmake sure that they are in tip-top shape.

CHAI RPERSON GRI FFI S: Good. Thank you

very much.

Board nenbers? Last di scussion? V5.
MIler?

MEMBER M LLER: l"m just a little bit
stuck on this trash thing. " m just wondering if

there is anything el se you can offer us so that we
can be confident that that condition is not going

to conti nue.

MR.  WEI TZMAN: It won't continue. | f
it's -- like I say, | was away, | don't know what
went on while | was away. | am going to, when |
get back to the shop today, I'm going to find out
what went on while | was away, whether there were
help problems, the man didn't show up, | don't
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know, because | was out -- | left the country on
the 9th of July and | got back Sunday, this past
Sunday, so | haven't had time to find out what has
really even been going on in ny own business, nuch
| ess what's been going on on the parking |ot. I
will address it, and rest assured it will be taken
care of.

MEMBER M LLER: Thank you.

CHAI RPERSON GRI FFI S: Ckay. Then |
think it would be nmore beneficial if | have a clear
indication of the Board to speak under a notion,
and that woul d be approval of Application 17046 of
Robert Holland for a special exception to continue
the use of an accessory parking |ot under Section
214 for the premses of 3820 to -26 MKinley
Street, Northwest, and | would ask for a second on
t he notion.

MEMBER ETHERLY: Second, M. Chair.

CHAI RPERSON GRI FFI S: Thank you, M.
Et herly.

OF course, it is in the record that
this was |ast approved by BZA Order 16329, and |
would, as part of our notion for approval
condition approval on the nine previous conditions

listed in that order to carry through with the
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addition in Condition Nunmber 6 that all parts of

the lot shall be kept free of refuse and debris.
Mai nt enance and pickup to be conducted daily -- |

don't know if "pickup" is going to be the right

phraseol ogy, but you get the point and we will get
it out correctly -- and then as an additional
sent ence, " Shal | be paved or | andscaped.

Landscaping shall be maintained to help maintain a

neat and orderly appearance."” If that neets your
approval, M. Etherly, under the notion, | think it
is fairly clear that a special exception -- the
record is full on this -- it is clear, the Ofice

of Planning's position and also the Departnment of
Transportation's, and it is clear by the applicant
that it is in their best interest also.

Actually, | think the particular --
well, there it is. |It's clear fromthe applicant's
testimony that it is beneficial to keep this clean
and well mintained, and so | do have full
confidence that this can be nonitored correctly,
and perhaps we won't condition to such specificity,
but if, for instance, M. Weitzman is, in fact, out
of the country or unable to make sure, that there
woul d be explicit instructions of what and when is

to be conducted in his absence, or the next owner,
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i f ownership changes, of course, this would go with
the land and not the owner, and so it would be
easily conmplied with and neasurable from this
Boar d.

Any other questions, deliberations on
the nmotion, Ms. Mller?

MEMBER M LLER: I am just wondering
whet her we need to add anything about the wall
being kept well painted or anything |ike that, or
not .

CHAI RPERSON GRI FFI S: I think that may
well be fine to put in. | think what we can do is
mai nt enance of the surface parking and screening of
the walls. | think that's absolutely appropri ate.

MEMBER M LLER: Okay.

CHAI RPERSON GRI FFI S: But | don't want
to get too specific --

MEMBER M LLER: Ri ght.

CHAI RPERSON GRI FFI S: -- on what it is
to be, but there it is.

Any additional pi eces? Any ot her
conment s?

(No response.)

CHAI RPERSON GRI FFI S: Very wel | . Then

| would ask for all those of in favor of the notion
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signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: And opposed?

(No response.)

CHAI RPERSON GRI FFI S: Ms. Bailey, when
you are ready.

MS. BAI LEY: The vote is recorded as
three-zero-two to approve the application with ten
condi ti ons. The nmotion was nmade by M. Giffis,
seconded by M. Etherly, and M. Mller 1is in
support. M. Zaidan isn't present today, nor a
Zoni ng Comm ssi on nenber.

Are we doing a summary order on this,
M. Chairmn?

CHAI RPERSON GRI FFI S: I don't have any
objection to a summary order at this time. | think
a summary order would suffice.

Let ne nake a quick clarification. The
ten -- you have broken out two of the conditions,
then, from our statenent, and then you are adding

mai nt enance as a separate condition?

MS. BAI LEY: Mai nt enance of t he
screening wall | thought | heard.
CHAI RPERSON @RI FFI S: Oh, | think we

can put that all under Condition 6.
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MS. BAI LEY: All under Condition --

okay.

CHAI RPERSON GRI FFI S: And we can just
mai ntain the nine conditions.

MS. BAILEY: Okay.

CHAI RPERSON  GRI FFI S: W are just
getting a little bit nore specific of how -- well,
what that means in Condition 6, and that way it
flows easily out of the regulations for that
speci al exception.

Very well. Thank you very nuch.

MR. McCANTS: Thank you

MR. VEI TZMAN:  Thank you.

CHAI RPERSON GRI FFI S: Any questions?
Clarifications?

(No response.)

CHAI RPERSON GRI FFI S: Sorry we took so
long. We will see you in five years.

MR. McCANTS: Thank you very nmuch.

CHAI RPERSON GRI FFI'S: Okay. That being
said, that 1is the <conclusion of our norning
session; is that correct, M. Bailey? Is there
anything else for us to do in the norning?

MS. BAI LEY: No, not in the norning,

M . Chairmn.
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CHAI RPERSON GRI FFI S: Very well. I

appreciate that. Let nme adjourn the norning
session of 29 July 2003. Thank you all very nuch.
Now, for our next case in the
af ternoon, Howard, it would be only beneficial and
perhaps extrenely prejudicial if we don't eat
sonething. So what we're going to do is just take
-- and forgive ne for being so delayed. It was out
of our control with the norning application. But
what | would like to do is take 25 m nutes and then
we will resune. You are the first case and the
only case in the afternoon and we will get through
it. If there are questions, just conme on up. I

just need you to speak in the m crophone.

MR.  JOHNSON: Good afternoon, M.
Chai rman and nmenbers of the Board. My nane is
Edward M Johnson, | am president of Edward M
Johnson & Associ at es, representing Howar d

Uni versity before the Board today.

| don't really have a question, but it
has just conme to ny client's attention this norning
that the French Street Civic Association has
provi ded additional information included in the
file as well as Shaw Junior High School and me

ot her ANC nenber, and since you're having |lunch, |
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would like to share a letter -- really two letters,
one that the -- so that you have an opportunity to
review while at Jlunch -- one letter that was

prepared by our client on the 23rd of January,
2003, and subm tted to t he French Street

organi zation, a second letter addressing the French

Street's letter of July 21st. A response to that
was prepared today. So hopefully while vyou're
havi ng your lunch, you will have a chance to review

those two letters as well.

CHAI RPERSON GRI FFI S: Okay. So submt
t hose. I would ask also that you, obviously, give
copies to the French Street Neighbors Association
if there is a representative here --

MR. JOHNSON: Yes, there is a gentleman

CHAI RPERSON GRI FFI S: -- and also to
Conm ssi oner Padr o.

MR. JOHNSON: Ri ght.

CHAI RPERSON GRI FFI'S: They have copi es?

MR, JOHNSON: Well, the January 28th
letter was addressed to Ms. Marie Fife-Hogan, a
menber of t he French Street Nei ghbor hood
Associ ation, so they do have that. He acknow edges

that in his letter to the Board. They do not have
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a copy of a letter that was prepared by Howard
Uni versity Hospital today, July 29th.

CHAI RPERSON GRI FFI' S:  Okay.

MR, JOHNSON: So | can provide a copy
of that for their review

CHAI RPERSON GRI FFI S: Okay. Let's
submt it in the record, and anyone here, you're
going to give copies to that doesn't have it.

MR. JOHNSON: Ri ght.

CHAI RPERSON  GRI FFI S: | f you have
guestions, you need to cone forward.

MR. PADRO M. Chairman and menbers of
the Board, I'"'m Al exander M Padr o, Advi sory
Nei ghbor hood Commi ssi oner for 2C01 and Shaw, and if
you are goi ng to be revi ewi ng addi ti onal
document ati on during the lunch period --

CHAI RPERSON GRI FFI S: Oh, are we going
to have another working |unch? We are working
br eakf ast . | nmean, in addition to this, we wll
read all of this, and it is perfectly appropriate.

| nmean, it's better to do it now. It may take us
nore than 25 mnutes, so | hope you have patience.

Okay. You have ot her subm ssions?

MR. PADRO.  Yes.

CHAI RPERSON GRI FFI S: Just outline what
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they are so we know.

MR. PADRO  They are a letter from Ward
2 Council Menber Jack Evans rescinding his previous
| etter of support for the application, --

CHAI RPERSON GRI FFI S: Ch, boy.

MR.  PADRO -- And a detailed, | guess
| would call it a brief from nmyself about certain
issues related to the appropriateness or the
validity of the ANC-2C letter that was submtted in
support of the application and sonme recommendati ons
for potential resolution.

CHAI RPERSON GRI FFI S: Vo w. Okay. M.
Padro, while we have you, you are requesting party
status in this case?

MR. PADRO! Yes, because in this
instance, | am not appearing as a representative of
the full Comm ssion to present the Conm ssion's --

CHAI RPERSON  GRI FFI S: ls it your
understanding that you can't be granted party
status as a single-nenber district comm ssioner?

MR. PADRO: I had not found it
necessary in the past to oppose such a subm ssion
fromour comm ssion, so it was not clear to nme that
it was an automatic -- is that what you're stating,

t hat --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

240
CHAI RPERSON GRI FFI S: No. Vhat  |I'm

wondering is can you cone in as a single-nenmber
district conmm ssioner and request party status.

MR.  PADRO That is sonething that |
woul d rely on the Board and the staff to determ ne.

CHAI RPERSON GRI FFI S: Okay. Good. W
will take all this, and we'll even have a little
sonething to eat, too.

MR. PADRO  But of course, you know, if
it is determned that it is not appropriate for a
single-menber district conmm ssioner to request
party status, my understanding is that any
i ndi vidual can request that status, so | would
presune that then that would be transferrable to
mysel f as an individual, an affected individual.

CHAI RPERSON GRI FFI S: Okay. | ndeed.
That is correct.

Very well. We shall return for the
af ternoon sessi on.

(OFf the record.)
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AFTERNOON SESSI ON

(2:40 p.m)

CHAI RPERSON GRI FFI S: Good afternoon,
| adi es and gentl emen. Il will call to order the 29
July 2003 afternoon session of the Board of Zoning
Adj ustment of the District of Columbia. M nane is
Geoff Griffis, Chairperson. Wth me today is M.
Et herly and also Ms. Ml er

Copies of today's hearing agenda are
avai l able to you. | don't think you will need it
for this afternoon; it's pretty clear what we've
got before us.

Let me run through quickly, of course,
al | proceedi ngs before the Board of Zoni ng
Adj ustnment are recorded, so we ask several things.

First of all, | would ask people to turn off all
their cell phones and beepers at this tinme so we
don't disrupt proceedings. Also in com ng forward,
you will need to, if you have not already in this
case, fill out two w tness cards. Al so, you wll
need to introduce yourself wth the name and
address when first speaking to the Board, and you
will need to be speaking into a m crophone.

The order of procedure of special

exceptions and variances is first witnesses in case
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presentation of the applicant; second is government
reports attendant to the application; third is the
ANC report; fourth s persons or parties in
support; fifth is persons or parties in opposition;
and sixth, finally we have closing remarks and
concl usions fromthe applicant.

Cross-exam nati on of W t nesses IS
permtted by the applicant and parties in the case.

The ANC within which the property is located is
automatically a party in the case.

The record wll be <closed at the
conclusion of each case presentation and public
heari ng except for any mat eri al t hat IS
specifically requested by the Board, and the Board
will be very specific as to what is to be submtted
and when it is to be submtted into the Ofice of
Zoni ng. Of course, it goes wthout saying, after
that material is received, the record would be
finally closed and no other information would be
accept ed.

The Sunshine Act requires that this
Board conduct all hearings in the open and before
the public. This Board mmy, however, consistent
with its rules of procedure and the Sunshine Act,

enter executive session both during or after a
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public hearing on a case. This would be for the
pur poses of deliberating on the case or review ng
the record.

The decision of this Board in contested
cases nust be based exclusively on the public
record; therefore, we ask that everything that you
assune we are to deliberate are in the record, and
secondly we ask that people present today not
engage Board nenbers in conversations so that we do
not appear to be gathering outside information and
not deliberating solely on the record.

W will nake every effort to conclude
the afternoon's hearing at six o'clock today, and
let's junmp right into it. At this time, the Board
wi | entertain any prelimnary matters.
Prelimnary matters are those which relate to
whet her a case will or should be heard today such
as requests for postponenents, continuances or
wi t hdrawal s, or whether proper and adequate notice
of the application has been provided.

If you are not prepared to go forward
with a case today or if you believe that the Board
should not hear a case, now is the time to bring
such attention to the Board. You can indicate

having a prelimnary matter by comng forward and
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having a seat in front of us.
PRELI M NARY MATTERS

CHAI RPERSON GRI FFI S: I will ask if
staff has any prelimnary matters in front of us,
and also | will say a very good afternoon au our
able Ofice of Zoning staff first, M. Bailey and
M. My, who are present with us today.

MS. BAI LEY: M. Chairman, staff does
not have any prelimnary matters.

CHAI RPERSON GRI FFI'S:  Very wel | .

Yes, M. Padro?

MR. PADRC M. Chairman, it occurs to
me that the conm ssion may not have had adequate

notice of this proceeding in order to provide an

opi ni on. If you were able to review the
documentation that | provided in ny subm ssion
dated today, you will note that | did not receive

service of the filing dated May the 13th and | was
not made aware of its having been received in our
ANC notice as of this date, and | also note that
the copy of the filing that was submtted to the
Comm ssion was sent to a previous address, which
may explain why that copy was not received.

CHAI RPERSON GRI FFI' S:  Ckay.

VR. PADRO: So | wuld ask for a
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determ nation as to whether or not the Comm ssion
has had adequate notice.

CHAI RPERSON GRI FFI S: But how would
that inpact us if it hadn't had proper notice?

MR. PADROC That the comm ssion would
not have had an opportunity to respond to the
application itself.

CHAI RPERSON GRI FFI S: | see. And so
your question is whether we can actually even hear
t he question today based on no notification to the
ANC.

MR. PADRO:. Correct.

CHAI RPERSON GRI FFI S: That's an
i nteresting point.

Does the applicant representative have
a response to that?

MR.  JOHNSON: My name is Edward M
Johnson. |'"m president of Edward M Johnson &
Associ ates, representing Howard University Hospital
before the Board this afternoon.

W have followed all of the Iegal

guidelines required by an applicant to seek ANC

support. We were able to secure ANC support in a
written docunent. We al so received -- pursued and
secur ed Ofice of Pl anni ng suppor t from
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docunent ati on provided to the O fice of Zoning.

CHAI RPERSON GRI FFI S: W will stick to
the ANC. You sent out notification of the
application to the ANC, is that correct?

MR. J OHNSON: e request ed a
presentation before the ANC. W nmade two
presentati ons before the ANC and received a letter
of endorsenment for this application.

CHAI RPERSON GRI FFI S: Ri ght . What were
the dates of the presentations?

MR, JOHNSON: I cannot give you the
dates of the presentation. | can only -- the dates

of the endorsenent is included in our filing today.

CHAI RPERSON GRI FFI'S: | see.
MR. PADRG: Poi nt of order, M.
Chai r man. There was only one presentation by the

applicant's representative to the ANC, not two, and
that occurred on Wadnesday, Novenber the 6th of
2002.

MR.  JOHNSON: And | mght nmention we
al so made an application -- rather a presentation
before the French Street Neighborhood Association
in Decenmber of 2002.

CHAI RPERSON GRI FFI S: Okay. | don't

want to travel too far out of the Advisory
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Nei ghbor hood Conmmi ssi on.

Ms. Bailey, as the Board doesn't get
involved in the notification, am | correct that
notification goes out from the Ofice of Zoning
regardi ng the hearing date?

MS. BAILEY: M. Chairman, | am | ooking
at Exhibit Nunber 16, and it's the letter that went
from this office dated May 14th to M. Leroy
Thor pe. So the correspondence either went out on
the 14th or the following day, and we're now into
July, so certainly that had to have been adequate
notice to the ANC.

CHAI RPERSON GRI FFI S: And what was the
address that it was sent to?

MS. BAI LEY: It was sent to Terrell
Juni or High School, Post O fice Box 26182, LeDroit
Par k, First and Pierce Street, Nor t hwest ,
Washi ngton, D.C., 20001.

CHAI RPERSON GRI FFI S: M. Padro, is
that the incorrect address you're tal king about?

MR. PADRO: That's a conbination of two
di fferent addresses. The P.O. Box address is the
current address, but Terrell Junior H gh School is
no longer in Ward 2 and that Pierce Street address

is not in Ward 2 and is no longer in our comm ssion
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area or is no longer the valid mailing address for
the comm ssion. That change occurred on January
t he 1st of 2003.

CHAI RPERSON GRI FFI S: Al right. el |,
we will absolutely make a note of that.

MS. BAILEY: M. Chairman?

MR. PADRO. M. Chairman --

MS. BAI LEY: Excuse ne. As far as |
know, there isn't anything in the record indicating
that the correspondence was returned to the Ofice
of Zoni ng.

MR.  JOHNSON: And not only that, M.
Chai r man, we recei ved an endor senment from
Comm ssi oner Leroy Thorpe on December 10th, 2002
So if the ANC had any contrasting views about this
particul ar application, they have had nore than
adequate tinme to address --

CHAI RPERSON GRI FFI S: | don't want to
argue the issue; | want to get this notification
i ssue addressed.

M. Padro, do you have a question
whet her that could have been delivered?

MR.  PADRC | don't have any evidence
of its being delivered. If it had been received,

it would have been presented to the conm ssion at
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our next neeting at the latest, and as of our
nmeeting in July, which was two neetings after the
date that it was apparently mailed, it had not been
brought to the conm ssion's attention.

CHAI RPERSON GRI FFI S: But even if there
was action previously in Decenber, couldn't it have
been overl ooked?

MR. PADROC | cannot state whether or
not it mght have been overl ooked; however, vyou
know, any decision that was nmade in Decenber of
2002 was, nunber one, before --

CHAI RPERSON GRI FFI S: | know. That's a

separate issue.

MR. PADROC -- jurisdiction and wi thout
know edge of t he act ual contents of t he
appl i cati on.

CHAI RPERSON GRI FFI S: Ri ght . No, |

under st and t hat .

Okay. Well, in looking at this, |
don't see -- oh, that's an interesting point.

MEMBER M LLER: M. Padro, as the
si ngl e-nenber district comm ssioner, aren't you

provi ded notice of the hearing as well?
MR.  PADRO | normally would have

received it. When | found out on the 9th of July
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that the case had initially been scheduled for the

previ ous day, the 8th, | proceeded to contact the
O fice of Zoning because | had not received the
notification. | usually receive a rather |engthy

packet, you know, fromthe O fice of Zoning when a

filing is made, and obviously | did not receive it
or I would have, you know, certainly begun the
proceedi ngs of respondi ng previous to that. No, |

di d not receive the --

MEMBER M LLER:  You didn't receive it.

MR. PADRO:. Correct.

MEMBER ETHERLY: Exhibit 20 is the top
sheet of the nmenorandum sheet that goes out to --
this one is Single-Menber District 2C01. So in an
i deal one, this one page of probably what was a
packet of information is included in our records,
in our file at Exhibit 20 as having been sent. The
notice of filing date for -- well, I will just note

that it's date-stanmped 5/15/2003.

Be that as it my, | think -- here's
kind of where I'm comng out on this issue, M.
Chai r man. Clearly there are going to be sone
concerns that will be expressed about the validity

of the ANC action and we can take that up at the

appropriate tine. I'mnot certain at this point if
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we have enough information necessarily before us to
del ay or stay our noving forward at this particul ar
juncture and just getting into the substance of the
case and dealing with the questions that may arise
surrounding the ANC report at that appropriate
tine. But at this juncture, given the paperwork
that we have in front of us as it relates to notice
bei ng dissem nated from this office, | would be
inclined to nove forward.

CHAI RPERSON GRI FFI S: Yes, | tend to
agree. It seens |like the notice of the ANC s -- in
fact, there is also 1/19 that went to the O fice of
ANC, to M. Cottlieb Sinon. So | don't know why it
didn't get to where they needed to, but they seem
to have left the office correctly and in a tinmely
f ashi on. So, yes, continuing or not hearing the
case today, | don't see the strength of doing that.
We can get into the other issues as we go al ong.

Are there any other -- yes, Ms. Mller.

MEMBER M LLER: I"m still confused a
little bit about this notice. You did find out
about the hearing, correct?

MR. PADROG: | found out about it on the
9th of July.

VMEMBER M LLER: So does the ANC know
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about the hearing?

MR. PADRC The comm ssion has not, to
my know edge, received formal notification of the
heari ng.

MEMBER M LLER: But do they have actual
notice? Did you tell them about the hearing?

MR. PADRO | spoke with one of ny
fell ow comm ssi oners.

MEMBER M LLER: And you asked them
whet her they got notice or no?

MR.  PADRC Correct, and she said she
had not received anything, but she normally would
not have because she was not the affected
si ngl e-nmenmber district conm ssioner.

MEMBER M LLER: She wasn't the chair.

MR. PADRO. And not the chair.

MEMBER ETHERLY: Part of the issue here
is going to be clearly that transitional period
between the close of 2002 noving into 2003, and
once again we wll hear sone testinony or sone
concerns expressed about that transition. But it
woul d be nmy understanding that an ANC i s chargeabl e
with know edge -- |I'm sorry we don't have Corp
counsel here, but it would be ny understanding that

ANC would be chargeable with the know edge and
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actions of the prior ANC. | nmean, sinply because
of the change in admnistration, as it were, those
files and all of those active applications and/or
projects would still continue to be before the ANC.

CHAI RPERSON GRI FFI S: Yes, but that
doesn't come up as an issue with this because this
went to the right ANC

MEMBER ETHERLY: That's correct, but
we're talking about, is it correct to say, M.
Padro, a substantially revised roster of ANC

conm ssi oners or SNMDs?

MR. PADRO: Ri ght, a di f f erent
conposition of t he conm ssi on, but nor e
i nportantly, you know, the issues that | raised

previously that, you know, the comm ssion at the
time of the presentation that was made in Novenber,
you know, did not have jurisdiction, did not
provide notice to constituents about either of the
two neetings that were being held, you know, in
whi ch there was discussion of the matter. So the
conmm ssion was not able to provide notice to

constituents about the issues.

CHAI RPERSON GRI FFI S: That's a
different issue. We're not taking that issue up
ri ght now. | nean, if we find that -- we can
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proceed with a case if the ANC doesn't present
itself to an application, that the notification --
the issue is notification and, yes, there's an
address, a little bit of an incorrectness in the
address. We woul d hope that some of the Postal, if
not all of them -- mne's great -- would probably
figure that address out and probably go to the P.QO.
box first. But that being said, | don't see
grounds for a continuance on the fact of
notification at this tine.

Ms. Bail ey?

MS. BAI LEY: I'm sorry, M. Chairmn.
| just wanted to ask the gentleman that if the
address is not correct or if there is a difficulty,
you need to check with the Board of Elections and
Et hi cs because that's the list that we use. So you
my need to check with them to have the address
corrected so, you know, we can nake sure that all
is well.

MR. PADRC And that was done earlier
this nonth at the request of the O fice of Advisory
Nei ghbor hood Conmmi ssioners. The director, Gottlieb
Si non, contacted us about the discrepancy when he
noticed it and the correction was nade by him

CHAI RPERSON GRI FFI S: Excel | ent . Al l
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right. So we won't run into this again. Okay.
Very wel | .

Any other prelimnary matters at this
time?

(No response.)

CHAI RPERSON GRI FFI S: Then let's call
t he case.

APPL| CATI ON OF HOMRD UNI VERSI TY HOSPI TAL
17035 ANC- 2C

MS. BAI LEY: Application Nunmber 17035
of Howard University Hospital pursuant to 11 DCWVR
3103.2 for a variance from the ot area
requi renments under Subsection 401.3 to allow the
conversion of a vacant building formerly used as a
clinic to an eleven-unit apartnent house. The
property is located in the R-4 District at preni ses
915 Rhode Island Avenue, Northwest. It's also
| ocated in Square 364 on Lot 839.

All those wishing to testify, would you
pl ease stand to take the oath?

(Wtnesses sworn.)

CHAI RPERSON GRI FFI S: Okay. Now, the
first matter to decide after the case has now been
properly announced is the party status, party

status request from M. Padro. There is an issue,
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and actually, WM. Padro, if you wouldn't mnd
com ng back up and just having a seat, because |
think we're going to have a few questions.

First of all, 1is the applicant in
receipt of M. Padro's subm ssions and request for
party status?

MR. JOHNSON: We just received a letter
a few m nutes ago, quite frankly.

CHAI RPERSON GRI FFI S: As did we. Ckay.

Have you read it?

MR. JOHNSON: Yes, | read his letter.

CHAI RPERSON GRI FFI S: Okay. Are there
any objections to granting party status to M.
Padro at this tine?

MR, JOHNSON: Yes.

CHAI RPERSON GRI FFI'S:  And they are?

MR.  JOHNSON: We believe that the ANC
was given due weight and credit with an opportunity
to address the nerits of this case many, many
nmonths ago. As a matter of fact, the extension of
this case today was brought about because of a
guestion regardi ng the northwest corner of the site
and the date of construction. So we really see
this as a continuance of the case that was brought

before you two weeks ago where this issue of --
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CHAI RPERSON GRI FFI S: Yes, we're not
going to disagree with that. We continued the
case. But -- okay. How does that go to the

obj ection of party status?

MR.  JOHNSON: We Dbelieve that the
documentation in place before you supports the
position that we have placed before you, and the
obj ections posed by M. Padro are objections that
are unfounded because this regulation, zoning
regul ation, allows, for exanmple, this building be
used as a room ng house, as a fraternity house.

CHAI RPERSON GRI FFI S: Let me make sure
l'"'m clear on what you' re saying. You object to
granting party status to M. Padro because you
think he's fal sely opposing the application?

MR. JOHNSON: Absol utely.

CHAI RPERSON GRI FFI' S:  Ckay.

MR, JOHNSON: On ground that are
allowed as a matter of right. Section 31, | think
it's 3103, 1.5, allows us to utilize this site as a

room ng house, which we have no intention of doing,
as a fraternity house, and that is -- as a
dormtory, which is his position and all of the
backup docunentation is supporting. We have no

intention of doing that even though it's allowed as
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a matter of right. Three-thirty-point-five --

CHAI RPERSON GRI FFI S: A dormtory is a
matter of right?

MR. J OHNSON: I''m sorry.
Three-thirty-point-five in the regulations allows
this particular use that he is -- that all of this
correspondence that is put before you is objecting
t o.

By the way, the hospital is not in the
busi ness of dormtories; the hospital is in the
busi ness of providing nmedical services. They don't
deal with dormtories. The university does, but
not the hospital. And so therefore we don't
believe that M. Padro's position or any of the
supporting letters are founded on factors of matter
of right, on factors that are allowed as a nmatter
of right.

CHAI RPERSON GRI FFI S: What about the

par ki ng i ssues?

MR,  JOHNSON: The parking issues we
meet . We nmeet the R4 parking requirenents. We
have five. The docunentation provided in his
correspondence is not accurate. We're not

providing four spaces, we're providing five, one

nore than the regulations require. So his
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docunmentation isn't supported. And so therefore
the argunent that he brings forward we don't feel
is founded in accurate zoning requirenents.

CHAI RPERSON GRI FFI' S:  Ckay.

MR. PADROC Point of information and
personal privilege. | do -- in nmy correspondence,
| did not state the nunmber of parking spaces --

CHAI RPERSON GRI FFI'S:  No, | understand.

VMR. PADRO -- which were or were not

CHAI RPERSON GRI FFI'S: They are neking a
little bit [arger point.

M. Etherly.

MEMBER ETHERLY: Thank you, M. Chair.

M. Padro, what would be your basis for
your party status application in this particular
i nstance?

MR. PADROC: That as the elected
representative for affected persons and parties in
close proximty to the subject location, | want to
be able to represent ny constituents, present
information regarding their position on this
application and to be able to question any
witnesses or the applicant in order to be able to

ensure that the Board has full understandi ng of the
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community's position.

MEMBER ETHERLY: Have you undertaken
any type of shall we say outreach effort or
petition effort that would signify or indicate the
nunber of individuals that have indicated a desire
-- I"mkind of dancing around the issue.

Vhat |'m struggling with is there are
two ways to get at this, one of which is a novel
way that | don't think in nmy experience is what we
have done, and that is the issue of a single-menber
district comm ssioner being accorded party status
just on that basis. So that's kind of one route
which we could go, and | don't know if there has
been precedent for that.

The second route is if you go through
just the traditional analysis for test for party
status which is laid out in the application
materials, we, of course, look to a nunber of
different factors, primarily six of them which
revolve a lot around proximty, relationship of
perhaps a piece of property that you have an
interest in to the subject property and all that
type of information.

Let me put aside the SMD piece for a

moment and just, in ternms of your own personal
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resi dence, where do you reside at relative to the
subj ect property?

MR.  PADRO: | reside at 1519 8th
Street, Northwest, which is approximately a bl ock
and a half fromthe subject |ocation.

MEMBER ETHERLY: Okay. Would that --
okay. Ckay. Have you undertaken -- | take it you
have had conversations with sone of your
constituents regarding this particular project; is
t hat correct?

MR. PADRO Correct, both individual
property owner s and residents as wel | as

institutional property owners.

MEMBER ETHERLY: But you haven't
undertaken any type of witten, shall we say
petition or ot her document wher eby t hose

i ndividuals or constituents that you have spoken
with have indicated a desire for you to speak on
their behal f?

MR.  PADROC No, that has not been
undertaken because of the |ack of notice.

MEMBER ETHERLY: Okay. Al right.
Thank you.

Thank you, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Thank you.
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Following up with that, M. Padro,

have great concern in entertaining and granting
party status to a single-nenber comm ssioner, and
in your point in your statenent today, you
i ndicated that you wanted to be able to represent
your constituency, and we don't -- well, the body
to do that is in front of the ANC, and then the ANC
brings their position as a party in the
appl icati on.

We have, to ny know edge, ny albeit
short tenure on this Board, never granted party
status to a single-nmenber comm ssioner. We have
had testinony of single-nmenber conm ssioners and
ext ensive testinmony outside of the position or the
official position of the ANC, and I'm fully
understanding we're open to hearing sone dial ogue
or testinony, | should say, on the fact of whether
the ANC s official report in this has standing or
not standing or what they saw or didn't see, that's
not a problem but | think it would, if nothing
else, it would -- well, I don't think we're
precl udi ng you fromrepresenting your constituency,
but | think there is a proper -- taken up as an
i ndividual, that's also ny concern. " m not sure

we're going to be able to see evidence of how you
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woul d be uniquely or distinctly affected outside of
that of a person in the general public based on the
issues that 1've heard presented and then based on
the | ocation of your residence.

MR.  PADRO | should say M. Etherly
did note the fact that, you know, we are without
representation by the Corporation Counsel this
afternoon, and certainly this is sonething that
Cor poration Counsel would be able to opine on.

CHAI RPERSON  GRI FFI S: We have Dbeen
advi sed by Corporation Counsel already.

MR.  PADRO And is there an existing
opi nion that states that a single-nenber Advisory
Nei ghbor hood Commi ssioner, you know, shall not or
cannot for granted party status in a case?

CHAI RPERSON GRI FFI S: No, and in the
reverse, there's nothing that says that they are to
be granted. We grant the ANC and we take up the
ANC as a whol e.

Ms. Mller.

MEMBER M LLER: Well, | was just going
to ask M. Padro if you know of any authority that
would lead us to believe that a single-nmenber
conm ssi oner has represented a single-nemer

district in any kind of proceeding, if not the BZA?
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CHAI RPERSON GRI FFI S: If we were to

grant party status to the single-nmenber district,
it actually dimnishes the inpact and the standard
of the party status of the ANC itself. Why woul d
we even |look to the full ANC and why would we grant
them party status? Wiy don't we renove that and
say, "You know what, you all show up and we'l
figure it out one at a time"? | nmean, it doesn't
make any sense and, in fact, following this out in
its extrenme or in its logical conclusion of what
m ght happen, | think it actually dimnishes the
st andi ng of the ANC before the Board.

MR.  JOHNSON: M. Chairman, | was going
to basically nention the sanme point. |t
establishes a precedent that is not the practice of
t he ANC. The ANC is the body that is charged and
gi ven great weight, not a single-nmenber district.

MEMBER M LLER: We're not talking about
granting great wei ght to M. Padro as a
singl e-nember district; we're just talking about
whet her he can be a party and cross-exanm ne and
present evidence, things like that. So there is a
di fference between the ANC -- and the ANC is al so

an automatic party, so there is a difference, but
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CHAI RPERSON GRI FFI S: There's a huge

difference, and | think M. Etherly got to it. M.
Padro, if, in fact, there was sonme authorization
from your single-nmenber district, if there was, |
don't know, some forum if you had a SVD neeting
publicly noticed and you asked, "Can | go down and
represent SMD before the BZA as your conm ssioner
and representative?", | think we wouldn't be
di scussing this.

MR. PADRO: And normally | do hold
nont hly singl e-menber district neetings for exactly
t hat purpose, but because | only received notice of
this and on the 9th of this nonth, that has not
been possible to hold it during the normal schedul e
of meetings.

CHAI RPERSON GRI FFI'S:  What - -

MEMBER M LLER: And how did -- I'm
sorry.

CHAI RPERSON GRI FFI'S: That's all right.

| keep cutting you off.

MEMBER M LLER: How did you receive
notice?

MR. PADRO | was advised by one of the
nei ghboring property owners that they had heard

that there was a hearing before the BZA. The
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pl acarding on the location unfortunately was of a
color that alnpst exactly matched the |unber that
was used to cover up the w ndows, and with the
overgrowt h of vegetation in front of the building,
with, you know, lighting conditions on that
sout hern exposure, no one noticed, nyself included,
that there was even a placard in front of the
bui | di ng.

MR. JOHNSON: M. Chairman, the placard
is clearly visible. Clearly visible.

CHAI RPERSON GRI FFI S: Yes. I can
understand - -

MR.  JOHNSON: To anyone driving down

the street.

CHAI RPERSON GRI FFI S: I know. | don't
want to get into a l|ot of discussion. | can
clearly wunderstand. | mean, sonetinmes you see
t hem soneti mes you don't, and t here are
envi ronnent al i npacts. | can understand that, but

again, what we have to then fall back on, was it
posted on time and was it posted on the building.
Here we thought we had the perfect color after all
to show up in any environnent, right?

MR.  PADROC There is one body in the

District of Colunbia, at |east one that | know of,
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that does grant the ability to be a party to an

action to single-nmenmber district comm ssioners, and
that is the Public Service Comm ssion, and | don't
know if that is a suitable, you know, ©parallel
construction, you know, for your own Board's, you
know, internal rules, but | know that that is a
fact because | have had that specific situation
occur and | have engaged in that process.

MEMBER M LLER: Is that automatic?

MR. PADRO: Upon request of t he
comm ssi oner.

CHAI RPERSON  GRI FFI S: Is there an

automatic status of the ANC as a whole before the

Public --

MR. PADRO.  Yes.

CHAI RPERSON GRI FFI'S:  There is?

MR. PADRO.  Yes.

CHAI RPERSON GRI FFI'S: Interesting.

MEMBER ETHERLY: Here is what | m ght
be inclined to suggest, M. Chairnan. | tend to
share your reservation. | know that, of course, we
could still proceed and M. Padro could have the

opportunity to testify as an individual perhaps
with some flexibility in terms of time, but | am

inclined to agree with you, M. Chairman, and
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perhaps with the applicant in terns of the concern
about the precedential value of taking this step in
this instance.

There is the added possibility that
with some of the other discussion that may indeed
ensue as it relates to the validity or lack thereof

of the ANC docunent or the ANC action that we have

indicated in front of wus in the record. There
probably will be shall we say another bite at this
apple down the line in ternms of revisiting the

i ssue of the ANC piece.

I'"m al nost to an extent per haps
offering that we hold M. Padro's notion for party
status or application for party status in abeyance
and just nove forward. | mean, once again, that
creates kind of one of those dangling participles
that we oftentinmes don't like to have hangi ng out
there, but that could be a m ddle ground that woul d
enabl e us to neverthel ess nove forward today.

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER ETHERLY: There is, of course
the other piece that could conceivably give M.
Padro the opportunity to hold that SVMD neeting and
per haps receive that type of witten ratification,

as it were, which is essentially what we're talking
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about here, because you understand the concern
about the precedence. W could have shall we say a
rogue SMD out there, and |I'm not saying you're a
rogue SMD, but wthout that authorization or
wi t hout that sense of backup for your standing,
notwi t hstanding the fact that you are already an
elected SMD official -- you know, there's no
argument or debate there -- but just as it relates
to this particular issue, sonme greater certainty
that there is weight behind you, as it were.

CHAI RPERSON GRI FFI'S:  Very wel | .

MR. PADRO | would provide as evidence
of the fact that, you know, there is such support
for my appearing here today the letter from the
French Street Neighborhood Association, which is
consi st ed conpletely of resi dents of nmy
si ngl e-menber district. | believe that that woul d,
you know, certainly serve, you know, as sufficient
evidence of the fact that | should be entitled to
receive party status in this instance based on the
previ ous statenents nmade by M. Etherly.

CHAI RPERSON GRI FFI'S:  Well, understood.
['"'m not sure | wwuld go to the |[evel of
entitlenent to party status. I think, yes, there

is support for your position, which is what the
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French Street Nei ghborhood Association |ays out.

Let's do that. We'll keep it in
abeyance at this tine. If this does continue over
to another hearing date, we can certainly entertain
the party status or we can entertain it actually
any tinme we want before deci si onmaki ng.

The other added piece to that, M.
Padro, is we will allow you time to actually fill
out the required application by our regulations for
requesting party status, noting full well that you
didn't have the tinme to get all this done, that's
understood, and we will have that submtted in, if
there is time, as M. Etherly has said, to have a

|l etter of authorization of some form you can put

that in and | think that may substantiate things
quite a bit.

Wth that, then, let's nove on. Let's
get into the case presentation, and we wll | ook

for your participation today when and if we get to
t hat |evel.

Okay. |Is there anything el se?

MR.  JOHNSON: Yes. M . Chai r man,
woul d |ike to nmake one other comment, and that is,
the French Street Nei ghborhood Associ ation received

a letter in January fromny office provided by the
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hospital, Howard University Hospital. Two nenbers
of their organization were provided copies of this
letter, so they have had anple opportunity to conme
back to us wth any comments, opposi ng or
otherwise, and it never happened until today, we
get the letter.

CHAI RPERSON GRI FFI S: Al right. One
thing that | don't |ike degenerating into is what
happened, why it didn't happen, they could have,
they should have, whatever it is. We have
information in the record; that's all we really
need.

MR. JOHNSON: Ckay.

CHAI RPERSON GRI FFI S: | don't really
want to get into what el se happened.

Gve ne the date that you filed your
application with the Board of Zoning Adjustnent.

MR. JOHNSON: May 13, 2003.

CHAI RPERSON GRI FFI'S:  Okay. All right.

Why don't we -- let's just start. |'"m going to
turn it over to you, sit back, present your case
and then we will have questi ons.

MR, JOHNSON: Vel |, how should |
address your request?

CHAI RPERSON GRIFFIS: Oh. I'msorry.
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MR. JOHNSON:  You know, we have already

opened the case and you have --

CHAI RPERSON GRI FFI S: You have segued
me perfectly into it, actually. Let ne go through
the requests last we net. We had three requests
for subm ssions of docunentation. The first was
further substantiation and docunentation of the
bui l ding construction, and that led directly to the
fact it fe regulations that speak to buildings in
exi stence prior to 1959.

W have the letters submtted by
traceries that docunented all of the labyrinth of
research to go through to try and substantiate
that. | think, and I'"mgoing to hear from ny Board
their opinion, but ny review of this is that
al though it hasn't been 100 percent substanti ated
of when the permt for this base building was
pul l ed, the dates of the docunentation get to be so
close to the '58 date, the May of '58 date, that |
woul d be hard-pressed to believe that this wasn't
understood as it went through the permtting and
construction project, and so | guess directly
stating, | would look at this as a building in
exi stence prior to May 12th of 1958, but let ne

hear fromothers if they have differing opinions.
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I mean, we have a certificate of
occupancy application that was done in '59. Now,
granted, that's sone tinme that has passed, but this
is for the Medical O fices, of which we have --

(Pause.)

CHAI RPERSON GRI FFI'S:  We have a C of O
and then the next docunentation is 1960 permt by
the Medical O fices Association. Cbvi ously they
are doing renovation work --

MR. JOHNSON: Renovations, right.

CHAI RPERSON GRI FFI S: - - on t he
interior. I mean, if they built the building in
'59 and had to renovate the interior in '60,
soneone did sone poor planning. | mean, | don't
see the logical construction phase that that would
take, and how could they have gotten a certificate
of occupancy if, in fact, the building -- a shell
was built, which is one idea. A shell could have
been built and then they could have conme back,
pulled the permt, and built out the interior, but
they wouldn't have gotten the certificate of
occupancy for a shell.

MR, JOHNSON: Ri ght . That's not
traditionally how the process works.

CHAI RPERSON GRI FFI S: Vel |, you
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couldn't get it because your C of O -- well, |
could say | guess you could, but logically, the

certificate of occupancy is for human habitation

and if you just build a shell, it wouldn't be ready
for that.

So, | nean, | think the amunt of
information we needed at this point -- but let nme

hear from ot hers.

VMEMBER ETHERLY: And just so |I'm clear
on the ramfications of that determ nation, that
woul d nove this from a use variance into an area
vari ance.

CHAI RPERSON GRI FFI'S:  That's correct.

MEMBER ETHERLY: COkay.

CHAI RPERSON GRI FFI'S: | nean, there's a
huge step that's involved in this, and believe ne,
if we were talking -- if these dates shifted a year
or two and we were |ooking at docunentation that

couldn't be found or we're looking at md '60s, |

think it would be pretty clear. There you woul d
have -- and '58 -- obviously the clear date of '58
is when the zoning was enacted in the city. You

woul d have had a clear indication that the zoning
was in place and the permtting then started for a

new building, and the conversion of existing
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buildings to apartment buildings is allowed, but
t hey have to be in existence pre-1958.

MEMBER ETHERLY: And what is the -- the
applicant, | believe, had noted in Exhibit 33 on
that application for a certificate of occupancy
there is what could very well be a stanp noting
conpliance with requirenents of zoning, and | can't
deci pher that |ast word, but where it says "issued"
and it notes "8/5/54." Wbhuld that have any further
rel evance for us? | nean, |'m probably inclined to
agree with your interpretation, but --

CHAI RPERSON GRI FFI S: Ckay. That's an
interesting --

MEMBER ETHERLY: -- | wanted to note
that. |If anything, that just further substantiates
perhaps the direction in which you' re suggesting we

go, M. Chair, that --

CHAI RPERSON  GRI FFI S: Yes, really.
Wth all this scribbling on this thing, | didn't
even |ook at that. You know, quite frankly, ny

famliarity with the applications for C of Os is
limted. | wasn't aware that they put the original
permit nunmber and date on the certificate of
occupancy. Do you have know edge of that? | don't

think it's a requirenent.
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requirenment.

CHAI RPERSON GRI FFI'S:  But this seens --
| mean, M. Etherly has brought a fascinating
pi ece. | nmean, this says that it conplies wth
requirenments of the zoning regulations, permt
nunmber, and issued. It seens like that that's the
base permt nunber.

MEMBER ETHERLY: O course, it could
just be perhaps a ms-wite because, | nean, it
seens to reference the actual permt that we have a
copy of, which is Permt 18554,

CHAI RPERSON GRI FFI'S: ©Oh. The stanping
on it.

MEMBER ETHERLY: Yes. The stanp notes
8/5/54 on the C of O app, but the actual permt is
dat ed August 5th, 1959. So it could just be a
nm stype.

But once again, |I'm confortable wth
the chairman's interpretation of when you | ook at
t hese applications and the permts and what data we
have, it wouldn't nake sense that you're dealing
with a shell building or sonmething that wasn't
al ready up.

CHAI RPERSON GRI FFI'S:  Yes, | guess that
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is the issuance, this is the application and that
is the certificate of occupancy that was issued,
and they just have it permt. | got you. OCkay.

MEMBER M LLER: VWhat about this date
August -- it | ooks I|ike approval for issuance of
permt, August 4th, 1958, on the bottom right.
There are a | ot of dates on this.

CHAI RPERSON GRI FFI S: Yes. This woul d
all run with the C of O though. I  mean, what
caught nmy attention is permt nunber, whhich is
different than a certificate of occupancy or an
appl ication.

MEMBER M LLER: Okay.

CHAI RPERSON GRI FFI S: | mean, actually
traceries went down to find the original base
bui l ding permt.

Well, again, let ne hear if there is
any objection --

(Pause.)

CHAI RPERSON  GRI FFI' S: Okay. M.
Johnson, any other comments on the background of
the traceries or any other docunentation that you
found in terns of the substantiation of when the
bui l ding was built?

MR.  JOHNSON: M. Chairman, based upon
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t he docunentation provided by traceries, we request
that the building be grandfathered in, part of
which is -- part of the docunentation contains the
Sanborne map data reflected in --

CHAI RPERSON GRI FFI S: Ri ght .

MR. JOHNSON:. -- the traceries' report.

CHAI RPERSON GRI FFI S: Yes. That's
anot her inportant piece, that the 1959 Sanborne
shows the building --

MR. JOHNSON: In place.

CHAI RPERSON GRI FFI S: Ri ght . Whi ch
indicates that it was constructed in '58, because
in'57, it doesn't show.

MR. JOHNSON: Right.

CHAI RPERSON GRI FFI S: And then '48,
obviously it wouldn't show. So it's in that
wi ndow. And the Sanborne was -- is this correct? --
was revised -- yes, they took the '28 nmp. Boy,

that wa a nice one, too, and revised it to Decenber
'59. Okay.

MR. McGETTI GAN: M. Chairmn?

MR.  JOHNSON: So therefore we request
t hat we be grandfat hered.

CHAI RPERSON GRI FFI' S:  Ckay.

Yes?
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MR. M GETTI GAN: If I could just also

poi nt out, on the application, there is a box that

says "To be filled in by the clerk,” and if you

| ook down at the last line, it says, "Previous
use," and there's a nunber, and it says, | believe,
"medical clinic" after it. So there may have been

a previous certificate of occupancy before this
appl i cati on.

CHAI RPERSON GRI FFI'S:  Which application
are you looking at? OCh. That's interesting. Of

course, you could go up to the previous use above

that, which says, "New building." Nothing is
clear. Nothing is clear, but it's darn close, and
that's where I'mfalling. | just -- | really think

that it gets to be so close that we could err and
have it go to a use variance, and | think it's
probably a weaker evidence show ng that that would
be the correct direction to go, or we could nmake an
err and go as an area variance, and the truth is
buried somewhere in the cornerstone there of the
buil ding that says it was built on My 13th, 1958,
all of which, although sonmewhat hunorously, but
very seriously, all of which were so close, and the
point and the intent of the regulations is to |ook

to existing buildings, and you obviously have to
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pi ck a point on the cal endar that mkes some sense.

We don't have clear either direction of
its obvious exact perm t or ri bbon-cutting,
frankly, you know, to maintain it's existing. So |
t hi nk that based on the closeness of the dates of
all the other docunentation, that we ought to
continue as an area variance as advertised unless
there are other objections fromthe Board nenbers.

MEMBER ETHERLY: No obj ecti on.

CHAI RPERSON GRI FFI S: Okay. I n that
sense, then, let's continue on.

Then the other docunmentation that we

had asked for, you did submt in the record the

letter from the District Governnent. I think we
will get into that a little bit of how it goes to
t he cal cul ati ons. It | ooks as though that will be
a successful negotiation to take that little
triangle --

MR.  JOHNSON: May | speak to that, M.
Chai r man?

CHAI RPERSON GRI FFI'S:  Yes.

MR,  JOHNSON: Howard University has
occupied that site for, if we use, '58, 45 years,
and up until recently, with the District's belief

that that |and was owned by --
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CHAI RPERSON  GRI FFI S: Owmed by the

uni versity.

MR, JOHNSON: -- Howard University

Hospi t al . "' m sorry. Howard Uni versity Hospital.

To be clear, Howard University Hospital. And only
after extensive interface wth public space
officials and DHCD officials was it determ ned that
they, in fact, DHCD has authority over this |and,
and because of recent events in the nedia, they
decided it was -- even though they felt it had
very, very little value to the city, they felt that
they would like to see Howard continue to use this
while they go out and do an appraisal so that they
woul d not have to be confronted by objections in
the public as a result of negotiating the specifics
wi t hout having to do an assessnent.

CHAI RPERSON GRI FFI S: Under st ood. And
| think that's absolutely the correct way to do it.
MR. JOHNSON: Right. Right.

CHAI RPERSON GRI FFI S: And | m ght add
that | think all property in this city has great
value, so that my not be reflected in the
appr ai sal, however.

MR. JOHNSON: Right.

CHAI RPERSON GRI FFI S: There it is. I
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think we're understood. | think -- nmy concern is
this: If we get into area calculations and that's
included into the site area cal cul ation, of course,
it will be, if there is any action by this Board or
when there is action by this Board, if it's in a
direction of approval, it would be conditioned on
that that 1is acquired. Ot herwi se, al | t he
cal cul ati ons change --

MR. JOHNSON: Ri ght.

CHAI RPERSON GRI FFI S: -- and therefore
the application changes. So just to nmake
absolutely clear, that's what we're |ooking at.
But for our purposes today, we're going to go ahead
forward under the assunption that that is part of
t he overall |ot.

MR. JOHNSON: Ri ght.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  JOHNSON: Ri ght . The benefit to
the applicant Is that t hat triangul ar area
intersects the parking provided at the rear of the
bui I di ng.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR, JOHNSON: So obviously it has
definite rel evance.

CHAI RPERSON GRIFFI'S: But it also goes,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

284

if I"mnot mstaken, it goes to your calcul ation of
how many wunits you're allowed to have on the
property based on 900-square-foot |ot.

MR. JOHNSON: Ri ght.

CHAI RPERSON GRI FFI'S:  Okay. All right.
Let's proceed, then.

MR. JOHNSON: Ckay.

Wel |, Howard University again is before
you -- Howard University Hospital, and there's a
definite difference -- | want to highlight one
poi nt. The hospital is not in the business of
dormtories; the hospital is in the business of
health care. It does not create or rent

dormtories. Only the university does.

We are before you today in accordance
-- pursuant to 11 DCMR 3103.1 to pursue an area
vari ance to allow the conver si on of this
approxi mately 9,500-square-foot three-story fornmer
medi cal clinic, nedical building, to be converted
into an eleven-unit apartment building, and that's
al l owed under 403.2; however, we can have five
units wi t hout a request for addi ti onal
consi deration, but we are requesting eleven, and we
believe that we have put forward significant

information in the file to justify this particul ar
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transition and change in use.

For example, let's address the overal
site. Rather than the site that the building rests
on, I would like to address the site in the context
of the entire square.

This is a very, very unusual site in
the sense that R4 is a designation primarily for
row-type dwellings. Here we have two entire square
bl ocks, from 9th to 11th, from Rhode Island to R,
and on that site, we have basically four distinct
bui I di ngs: on the northwest corner, a church; to
the north, Shaw Junior Hi gh School wth its
adj acent parking which extends to 9th Street; on
t he southeast, the YWCA, which is used primarily as
an apartnment bui | di ng/ room ng house; and, of
course, 915, Howard University Hospital's forner
facility.

So we envision its use as an apartnent
bui | ding, a use that supports not only the adjacent
use in the YWCA, but also the use directly across
and to the east of the YWCA

As a mtter of fact, as a forner
medi cal facility, this building had approximtely
26 treatnent/nmedical doctor-related spaces, which

indicates that when you consider the nunber of
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patients that were probably seen on a six-day daily
basis, with the supporting doctors and nurses, this
bui | di ng probably had about 50 people occupying it
on any given day, and as a result, we believe that
the kind of vehicular and pedestrian traffic that
was generated by the fornmer use was an extensive
nunber of -- rather produced an extensive nunber of
pedestri an nmovenment and vehi cul ar usages during the
course of a given day.

The fact t hat we're at el even
apartnents, we obviously feel that this is a
reduction in the use and a reduction in the nunber
of cars, of vehicles that would be generated in
support of this building. As a matter of fact, the
O fice of Planning report supports this position.

W have a site that is roughly 4,587
square feet. It's about 100 by 50 wth, as
previously mentioned, with the northwest corner of
the site intersected by a triangle, 250 square feet
owned by the District of Colunmbia Government. The
particular site itself is bordered on its west by
an alley, on its north by an alley which extends
out to 9th Street, also extends out to Rhode Island
Avenue.

There is a bus stop at the intersection
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of 9th and Rhode Island, about there, and there's
anot her one further down the bl ock. So we've got
sone mass transit on the street, plus about a bl ock
and a half to the northeast, we have the subway.

Agai n provi di ng sonme unusual ci rcunst ances
i npacting this particular site.

Most inportant, this entire square has
no rowhouses, so it is distinctly separated from
all of the adjacent uses. Even directly across
Rhode |Island Avenue, we have a triangular park
feeding into Q Two rowhouses directly to the west
of them we have another school. So agai n,
supporting the unusual uses of this entire square,
not typical of R-4.

Finally, the last major usage of this
particular square is a very large area of open
space with a basketball court, a playing field, and
a plaza, located directly to the west of our
bui I di ng. Here you can see in the rendering the
all ey extending on the west side of the building,
and directly to the left of that or to the west of
that is partial plaza and an extension of the Shaw
School .

We have developed this eleven-unit

building or the conversion into eleven units with
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five parking spaces at the rear, provided at the
rear, four traditional spaces and one handicap,
whereas only four are required. The docunentation
provi ded by t he French Street Nei ghbor hood
Association is not accurate in their statement that
four spaces are provided. Four are required; five
have been provi ded.

As reflected in the -- oh. Matter of
fact, let's kind of go through some of the
phot ogr aphs.

Here we have the 915 Rhode |Island
Avenue, Howard University Hospital's facility.
Adj acent to it is the YWCA's facility which extends
all the way to the corner, so from here to the
corner, and as | nentioned before, across the
street, we have an eight-story apartnent buil ding
agai n.

CHAI RPERSON GRI FFI S: Okay. I think we
under stand the square.

MR, JOHNSON: Okay. All right.

Now, in ternms of the hardship, again,
obvi ously because we are bordered by alleys on the
north and west, we have restrictions on the [|and
use and potential expansion. The fact that we're

bordered on the east by an existing YWCA buil ding,
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we are again faced with restrictions of narrowness,
t opography and shallowness of site. The site
itself is an existing building; obviously that was
designed as a nedical building and built in '58
and its internal configuration does not allow for
conversion to row buil di ngs.

e have basical |y a twel ve-inch
exterior skin with four inches of face brick, eight
i nches of block --

CHAI RPERSON GRI FFI S: Well, let's be
clear, because | don't think, in nmy Iline of
t hi nking, what is at issue here is whether you are
required to tear that down and build row dwel lings.

What you are here for is an increase of the
al l owabl e units.

MR. JOHNSON: Ri ght.

CHAI RPERSON GRI FFI S: So first of all
talk a little bit about -- | nean, all the
uni queness of the fact that this isn't the perfect
picture of R4 is fine, but that doesn't conpel you
to then put eleven units in yours. You can easily
matter-of -ri ght provide five.

MR, JOHNSON: Ri ght . The problem with
providing the required five units addresses the

econom cs of the project. As it is currently
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configured wth existing spaces, stairs, fire
stairs and elevator and elevator machine room
electric room et cetera, this building does not
allow itself to be converted cost-effectively to
smal ler units -- |I'm sorry -- a reduced nunber of
units.

Il would like M. WIlliam Davis, who is
a local developer who has developed as nuch as
1,200 units of housing here in the city and for
non-profit clients, to speak to the econom cs of
this issue. His letter included in the record
clearly indicates that to reduce the size of these
units, we would --

CHAI RPERSON GRI FFI S: Ri ght . | don't
know that the Board's going to argue that fewer
units are just the sanme amount of nmoney in the
overall project. But | thought -- the econom cs of
construction and programis one thing. It seens to
me that the last time you were here, you started
down a bit of line of case presentation of, first
of all, establishing the uniqueness that you have
this size of a building.

MR. JOHNSON: Ri ght.

CHAI RPERSON GRI FFI S: This size of a

building that was built not for residential, but,
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i nteresting enough, and maybe in great foresight,
was built to conply very well with the residential
buil ding codes; that is, two means of egress that
had separation --

MR.  JOHNSON: Ri ght . W th handi capped
accessibility.

CHAI RPERSON GRI FFI S: Handi cap
accessibility. And the fact of the matter is, |
t hought you were | ooking nore towards the anmount of
square footage in this existing structure that, in
the conversion to residential, five units would go
wel | beyond the size of the product that, first of
all, went to the people you were putting in this
bui l ding, and nmay well go outside of the size of a
unit that is acceptable in, you know, --

MR. JOHNSON: Exactly.

CHAI RPERSON GRI FFI S: | mean, you can
rent anything or sell anything, but they nmay be
oversi zed for perfect utilization of your program

Am | clear have you are not adding onto
this building?

MR. JOHNSON: No.

CHAI RPERSON GRI FFI'S: | nean aside from
t he enbelli shnent, which | take is an addition, the

t ower el enent.
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MR. JOHNSON: No. As a matter of fact,

the tower elenent in the rear is the rear fire
stair at the northwest end of the building.

CHAI RPERSON GRI FFI S: Yes. | mean the
one in the front, the kind of --

MR,  JOHNSON: Oh. The only thing
that's being added is the pyram d.

CHAI RPERSON GRI FFI S: That
enbel i shment on the side.

MR. J OHNSON: Ri ght . Ri ght.
Enbel | i shnment .

CHAI RPERSON GRI FFI'S:  You're not adding
square footage, useable, rentable --

MR. JOHNSON: Absolutely not.

CHAI RPERSON GRI FFI S: -- or gr oss
square footage? You're trying to wutilize the
vol une of the existing structure.

MR. JOHNSON: Right. Right.

CHAI RPERSON GRI FFI' S:  Okay.

MR. JOHNSON: And part of the rationale
for the eleven units is that the hospital has a
crucial demand to provide incentives to bring new
nurses into the fold for housing, and in order to
satisfy all the building code requirenments, eleven

units was |ooking at a conbination of efficiency
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and one-bedroons, which were the conbination of
all ocated uses determned appropriate for the
hospi tal, and we found we could get Si x
efficiencies and five one- bedr oons in this
bui I ding, and recogni zing that the conversion of it
from medical offices to apartnments carries with it
a very substantial renovation cost, which probably,
by the time this building is built, is going to run
about a mllion dollars, which is a substantial
cost that the hospital is wundertaking to inprove
the quality of this building.

CHAI RPERSON  GRI FFI S: Ri ght . I
under stand t hat.

MR. JOHNSON: Yes. So we envision that
the proposed new use is going to substantially
reduce the anpunt of vehicular and pedestrian
traffic. We believe it's not going to cause any
substantial detriment to the health, welfare of the
community, or noise or increase in traffic.

I ronically, we, as I previ ously
menti oned, have provided parking in the rear
adj acent to an alley. There's parking off to the
west . There's also street parking along Rhode
| sland Avenue and 9th Street and Q Street at

of f-peak hours, at off -- Dbefore nine and, you
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know, after four-thirty.

So we Dbelieve that, based on the
configuration of this building and the parking that
has been provi ded, we  support the parking
requirenment that is required for this particular
use, and its proposed reconfiguration, interior
reconfiguration, would, in fact, reinforce and
support the intent of even the conprehensive plan
for this area, which states in the record that
housing is of a use that would be appropriate for
this site, open space, parks, and housing for this
site.

We recognize that there are so many
articles being witten in the media recently on the
need for housing, and with its close proximty to
the hospital and the availability of public
transportation and inprovenents to the interior and
i nprovenents to the facade, we believe this would

be an asset to the community.

Further, | mght nention the French
Street Citizens Associ ati on - - Nei ghbor hood
Associ ati on requested that the hospital not -- I'm

sorry. They requested that the hospital commt to
provi de some kind of guarantee that this wouldn't

be a dormtory. Dormtories, as | nentioned
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earlier -- zoning does, in fact, allowthis to be a
dormtory; however, the hospital is not in the
busi ness of dormtories; the university is.

The hospital has made a commtnment, has
reinforced its conmtnent to reutilize this
building and to reconfigure it as an apartnent
building, and if we are blessed with zoni ng support
for this new use, we believe that becones a | egal
commtnment and a legal requirement in order for

this project to go forward.

So all of +the docunentation that we
have had an opportunity to review in the -- M.
Padro's letter as well as the French Street

Nei ghbor hood Association's letter and other letters
t hat have been provided, what we're doing
reinforces that. We find it difficult to inpose --
to ask the university to inpose on a resident that
they be required not to have a car to nove into an
apartnment building --

CHAI RPERSON GRI FFI' S:  Ckay.

MR. JOHNSON: -- when we have satisfied
the requirenents of t hat provi sion  of t he
regul ati ons.

CHAI RPERSON GRI FFI S: There's a couple

of things that address that, M. Johnson, w thout
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you having to give testinony on it.

MR. JOHNSON: Yes.

CHAI RPERSON GRI FFI S: First of all, the
Board would love to do a | ot of things that we have
no jurisdiction to. That's why we have a bank of
attorneys that watch everything we do.

MR. JOHNSON: Right. Yes.

CHAI RPERSON GRI FFI S: Ot herwi se,
believe ne, | would get in a lot of trouble. But
yes, clearly, | think the inportance of the French

Street Association letter when tal king about that,
| think the Board knows how to interpret a |ot of
i ssues. I think the French Street Neighborhood
Association would be fully understanding if they
were here and | said, "W can't restrict people
from owning cars, let alone size of cars or color
of cars or brand of cars," although that is a -- |
support that whol eheartedly. You know, maybe wal k
to the Metro woul d be fantastic.

The other piece to this college dorm
i Ssue. Is it your understanding that this would
have to go through the Howard University master
plan if this was to convert to the wuniversity's
control and they decided to put a dormtory use

into that facility?
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MR.  JOHNSON: No. M. Chairman, M.

Barry Booker, who is director of facilities for
Howard University Hospital, says that the hospital

has total jurisdiction over this property.

CHAI RPERSON GRI FFI S: No, no, no, |
under st and t hat. I'"m giving a hypothetical trying
to address the argument that you brought wup, is

there's a concern by the French Street Association
and other -- let ne see. Anyway, the issue is out
t here.

MR. JOHNSON: Ri ght.

CHAI RPERSON GRI FFI S: If this was to
convert to the wuniversity, take it out of the
hospital -- 1 understand the distinction -- the
university suddenly says, "You know what? The
hospital doesn't need this. No |onger do we enpl oy
nurses because it's all robotics, but we still have
students” and it goes up to the university -- now,
let nme ask O fice of Planning, M. MGCettigan,
would this have to go through a special exception
or sonme sort of review from the Howard University
canpus plan for -- because this building would then
come in the control of the university and would
then need to be addressed within the canmpus plan?

VR. Mc GETTI GAN: Under the current
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regul ations, the property is not within the current
canpus boundari es. It would not be subject to the
canpus pl an. And since dormtories are permtted
by right in the R4 zone, they could do it wthout

an update to their canpus plan

CHAI RPERSON GRI FFI'S:  Oh. | nt eresting.

Ckay. Well, it doesn't put that one to rest 100
percent. | understand there's a big difference
bet ween the university -- are there differences of

property assets between the wuniversity and the
hospi tal ?

MR. BOOKER: M . Chai r man, Boar d
menbers, ny name s Barry Booker [ m
adm nistrative director for facility nanagenent at
Howard University Hospital. Good eveni ng.

All assets are owned ultimately by the
uni versity; however, the hospital is under its own
authority to operate as it chooses wth the
concurrence of the university.

That 915 Rhode Island property is
hospital assets and we are also -- we have been
charged with developing that property for the
exclusive use of professional nurses, to attract
pr of essi onal nurses. As you m ght be aware, there

is an extrene shortage 1in the District of
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prof essional nurses and all hospitals are faced
with this chall enge. It was the vision of our CEO
to develop this property as an enhancenent or an
attractive lure for professional nurses as a part
of their conpr ehensi ve package to attract
prof essi onal nurses to the hospital, and that was
our main intent.

CHAI RPERSON GRI FFI'S: Okay. Thank you.

MEMBER ETHERLY: M. Chair, would it be
appropriate --

CHAI RPERSON GRI FFI S: Yes. Go ahead,
M. Etherly.

MEMBER ETHERLY: Thank you.

Very quickly, M. Booker, would it be
your understanding, therefore, that the subject
property of this application, when we talk about
ownership, ownership rests with Howard University
Hospital or would it be nore correct to say that
ownership rests wth Howard University in this
particul ar instance, this building?

MR. BOOKER: M. Etherly, ownership of
this particular property is Howard University
Hospi tal .

MEMBER ETHERLY: Ckay.

CHAI RPERSON  GRI FFI S: | thought you
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started to say, though, that all assets are under
the control of the university, not the hospital.

MR. BOCKER: That is correct. The
overall governing body is the university; however,
the hospital has the right to purchase and acquire
and manage property as it deens necessary.

CHAI RPERSON GRI FFI S: So who is on the
title?

MR. BOOKER: Howar d Uni versity
Hospi t al .

CHAI RPERSON  GRI FFI S: Now [|'m not
clear, because there's no way that the university
-- when nurses all of a sudden becone plentiful and
no |l onger are anenities needed to draw them to the
hospital and students are now deciding not to go to
the university, what is to stop this property from
going into the control of the wuniversity and
converting into a college dornf

MR. BOOKER: Utimately, | don't think
there's anything that could possibly stop that if
the university deenmed that this property was to be
recaptured by the university.

CHAI RPERSON GRI FFI'S:  Okay. All right.

MEMBER ETHERLY: Thank you, M. Chair

and thank you for that answer, and once again, |
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understand, M. Johnson, that that's not the
application that's before us, --

MR. JOHNSON: Ri ght.

MEMBER ETHERLY: -- but as you heard
the Chairman speak to, <clearly there are sone
concerns, and wi t hout ref erencing ot her
institutions in the District, you, of course, all
are aware of the unique interplay that takes place
bet ween  our communities and our educat i onal
institutions. So it is a tough question.

Just to further -- okay. No, | think
we have exhausted that. Thank you, M. Chairman.

MR,  JOHNSON: One other point | would
like to nmention along those sanme |lines, the
university is undertaking efforts to expand
facilities along Georgia Avenue just to the north
of the hospital, and obviously the university is,
like so many others in our great city, expanding
its admnistrative and academc facilities on
canpus and there's a tremendous need for housing as
opposed to focusing on dormtories, and as a matter
of fact, we just finished a project for Howard
University Hospital directly in front of it on the
west side of Georgia Avenue, and when we applied

for the building permt, Howard University Hospital
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signed as the owner on the permt. So as M.
Booker stated, as this project noves forward, all
the docunentation that gets filed in the District

gets filed under Howard University Hospital.

CHAI RPERSON @RI FFI S; I under st and
t hat . But for absolute clarity, it's best to know
the entire universe here, | nean, and if there is

controversy or if there is concern over an issue,
let's just lay out the facts -- what's actually at
stake here -- and then we can address things and
nmove on or change as we need to. So | think we're
cl ear on what we need to know.

Ms. MIler?

MEMBER M LLER: One nore thing.

CHAI RPERSON GRI FFI S: Al nost cl ear on
what we need to know.

MEMBER M LLER: Al nost cl ear.

| just want to follow up on your
statenent that -- | thought there was a statenment
made that what was to prevent the facility from
being converted to dormtories was that there was a
| egal comm tnent being made here for the project to
go forward. Now, are you saying that that
conm tment woul dn't stand up to Howard University's

wanting to convert it? The hospital is nmaking a
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| egal commtnment that it wants to use the building
as an apartnent for nurses, and | think you said
that's your legal commtnment that would prevent it
from being converted to a dorm but then | also
heard it sounds |ike Howard University has the | ast
word down the road.

MR. BOOKER: Let ne sort of reclarify
or clarify. Hospital assets are -- only hospital
assets are being used to renovate this project.
Only hospital assets have been used to pay the
taxes required on a yearly basis and to insure the
property. It is exclusively hospital assets to
fund this project.

MR.  JOHNSON: In that context, | nade
the statenment regarding the |egal conm t ment
because the hospital is again utilizing its own
resources to support this project and made the
determ nation to nmake the conversion.

MEMBER ETHERLY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER ETHERLY: Just in the spirit of
the worldly view, the O fice of Planning has been
| ooki ng at canpus plan regulations for a while and
one of the things --

CHAI RPERSON GRI FFI S: | can't imagine
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why.

MEMBER ETHERLY: Yes. And one of the
things that has been proposed in the roundtables
and in the course of |ooking at these is that
dormtories be renoved by right from the R-4
District. So it may be that this is going to be
addressed in the future.

CHAI RPERSON GRI FFI S: well, |  would
whol eheartedly support that, and | appreciate that.
So clearly it's not only on M. Padro's and the
French Street Nei ghborhood Association, but others
along with the Ofice of Planning in terns of

dormtory use in residential zones, specifically

the R-4.

Okay. Well, 1 think that's what we
needed to know and that issue and | think we can
continue with this. What el se would you like to

present in terms of the case?

Yes, M. Etherly.

VEMBER ETHERLY: One addi ti ona
guestion, totally different subject, but just to be
cl ear.

In terms of parking at the rear of this
site, M. Johnson, five spaces are available at the

rear of the property, correct?
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MR. JOHNSON: Yes, sir. Yes, sir.

MEMBER ETHERLY: One of the photographs
t hat we have at Exhibit Nunber 4, which shows what
is referred to as the south elevation --

MR. JOHNSON: Real ly north.

MEMBER ETHERLY: Really north.

MR. JOHNSON: Really north el evation.

MEMBER ETHERLY: There woul d appear to
be some parking along -- because of the lighting in
the picture, it's not clear to determ ne whether or
not that is street parking --

MR.  JOHNSON: Yes, that's the north.
That's the back of the buil ding.

MEMBER ETHERLY: Okay. So the parking
right on the other side, those vehicles there,
that's on-street parking there?

MR. JOHNSON: No. This is the alley.

MEMBER ETHERLY: That's the alley.

MR, JOHNSON: See, you have an alley
running along this plane, which is the northern
facade of the building, we have an alley running
al ong the western facade, and there is parking not
provi ded, but the space along that alley between
the public alley and the building is |ess than what

is required by code to park
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MEMBER ETHERLY: Ckay.

MR.  JOHNSON: And because we are
converting this building into apartnents and we
have basenent apartnments, vyou can't park cars
outside of people' s w ndows. That's poison. So
what we have done at the request of the Ofice of
Planning is heavily |andscaped that entire western
board of the building with lariope and pachysandra
and a few pl ants.

MEMBER ETHERLY: Okay. So no vehicles
al ong that side.

MR. JOHNSON: None.

MEMBER  ETHERLY: And you're not
counting any of those, quote/unquote, as spaces for
your parking purposes?

MR. JOHNSON: Absolutely not.

MEMBER ETHERLY: Just the five at the
rear.

MR. JOHNSON: Only the five at the rear
and the potential for parking on the street, which
anyone can after rush hour, after and before.

MEMBER ETHERLY: And thank you for
rem ndi ng me, the parking, the on-street parking in
the front of the building, is that residentially
signed or is it --
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MR. JOHNSON: No, it's not.

MEMBER ETHERLY: It's not residentially
si gned?

MR. JOHNSON: No, it's not.

VMEMBER ETHERLY: You have to clear out
during rush hour?

MR. JOHNSON: Ri ght.

MEMBER ETHERLY: Ckay.

MR. JOHNSON: Ri ght.

MEMBER ETHERLY: Under st ood.

MR.  JOHNSON: Because you've got a
maj or thoroughfare here with Rhode |sland Avenue,
quite a bit of traffic.

MEMBER ETHERLY: Okay. Thank you.

Thank you, M. Chair.

MR, JOHNSON: By the way, | forgot to
also nmention the site plan reflects the extensive
| andscapi ng proposed along the front, which is the
south el evation, and along the west, which is where
cars have been parking to date, and, of course, our
parking is here at the rear. Here at the front is
t he pedestrian handi cap accessibility to the ground
floor as well as an area carrying us to a stair.

CHAI RPERSON GRI FFI S: The site plan

that you're pointing to down there on the floor, is
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that the | andscaping that is proposed but is not in
yet ?

MR.  JOHNSON: Yes. This is the
| andscapi ng that is proposed.

CHAI RPERSON GRI FFI S: So when you talk
about O fice of Planning wanting you to put papyrus
pl ants down there on the --

MR. JOHNSON: Lari ope.

CHAI RPERSON GRI FFI'S:  Yes, yes.

MR. J OHNSON: Vel |, t hey di dn't
necessarily say |l ariope; we nade the decision --

CHAI RPERSON GRI FFI S: Okay. Good.
Because | was going to give thema really hard tine
| ater.

MR. JOHNSON: No, they didn't recomrend
the l|ariope; they recomended heavily | andscaping
t he area.

CHAI RPERSON  GRI FFI S: Okay. That
doesn't concern ne.

MR. JOHNSON: Yes.

CHAI RPERSON GRI FFI S: The point is, on
the alley side, that's the |andscaping plan that
t hey' re asking be done --

MR. JOHNSON: Correct.

CHAI RPERSON @RI FFI S: -- and that's
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what you're going to be doing.

MR. J OHNSON: Ri ght . Exact|y.
Exactly.

CHAI RPERSON GRI FFI S: So it does pull
| andscaping out in front of the building.

MR. JOHNSON: Ri ght.

CHAI RPERSON GRI FFI' S:  Okay.

MR. JOHNSON: So we extend it along the
front, which is the south --

CHAI RPERSON GRI FFI S: So to reiterate

the obvious, in the pictures, in your rendering,
all these cars in the alley are illegally parked.
MR.  JOHNSON: Ri ght . Exactly. As a

matter of fact, the rendering predated the zoning
-- I'msorry -- predated the O fice of Planning's
report.

CHAI RPERSON GRI FFI S: Ri ght .

MR. JOHNSON: So it was al ready done.

CHAI RPERSON GRI FFI S: It's still

illegally parked.

MR, JOHNSON: Ri ght . It's illegal
par ki ng.

CHAI RPERSON GRI FFI' S:  Yes. Okay.

MR.  JOHNSON: So all of this parking
along this plane is illegal parking, and so we have
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sinply elimnated that by changing the use of that

space from just concrete to | andscapi ng.

CHAI RPERSON GRI FFI S: Ri ght .

MR.  JOHNSON: Which elimnates that
illegal parking.

CHAI RPERSON GRI FFI S: That wll help
the units, too.

MR. JOHNSON: Ri ght.

CHAlI RPERSON GRI FFI S: Okay. On your
el evation, west elevation, you also -- it |looks to
graphically represent sone  sort of exterior
bui | di ng wash 1ighting.

MR. JOHNSON: ©Oh, yes.

CHAI RPERSON GRI FFI S: Those are also

within the plans that are being proposed; is that

correct?

MR. JOHNSON: Absolutely. So we have a
couple of lighting units on the front of the
bui I di ng.

CHAI RPERSON GRI FFI S: So you're
actually going to have sone nice down-1lighting that
will wash the building and illum nate the
| andscapi ng.

MR, JOHNSON: Whi ch obviously will

provi de sone security, visual security for folks
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wal ki ng down that alley, especially since the Shaw
Junior High School is a very heavily utilized
facility and these folks drive and wal k out of the

rear of that building. So we have lighting al ong

CHAI RPERSON GRI FFI S: They drive in
j uni or high?

MR. JOHNSON: Faculty. Faculty.

CHAI RPERSON GRI FFI'S:  Oh, | see.

MR. JOHNSON: Admi ni stration.

CHAI RPERSON GRI FFI' S:  Go ahead.

MR.  JOHNSON: Adm ni stration. So we
provided lighting on the south, which is the front,
t he west, and also the rear.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  JOHNSON: Ni ce-| ooking fixture, by

t he way.

CHAI RPERSON GRI FFI S: If you want to
submt the cut sheet, that would be fine.

MR. JOHNSON: Sure.

CHAI RPERSON GRI FFI S: However, let's go
to -- well, anything else you want to express in
your case presentation at this point for the
vari ance?

MR.  JOHNSON: Well, | think in summry,
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we are --

CHAI RPERSON GRI FFI S: | see. Hold your
cl osing, then. If you are ready to close, 1'Il do
that at the very end. W are going to get through
governnment reports, other testinony and then I wll
gi ve you an opportunity to cl ose.

Okay. Let's go to a couple questions
from the Board. Let's address head-on ANC. You
said you presented to the ANC sonetime -- I'm
getting dates all mxed up now, but Decenber,
January, or rather --

MR. JOHNSON: I n 2002.

CHAI RPERSON GRI FFI S: Ri ght . There is
an obvious issue. Was your application ready? Did
you know what was going to be requested and did you
present through the ANC at that tine?

MR.  JOHNSON: We were quite clear that
we had an area variance concern and we had a
par ki ng --

CHAI RPERSON GRI FFI S: Did you talk
about the total number of units that you were going
to provide in this building?

MR.  JOHNSON: Yes. The unit count has
not changed.

CHAI RPERSON GRI FFI S: Okay. And did

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

313

you indicate that allowable by right is five units
and you are asking for an increase to el even?

MR.  JOHNSON: Yes, we have. We have
not changed -- the drawi ngs have not changed. The
schematic drawi ngs that were carried before the ANC
are the same drawi ngs that are before you.

CHAI RPERSON  GRI FFI S: VWhat was the
t hought process of going to the ANC before the
application was actually subm tted?

MR.  JOHNSON: Well, it made sense to
solicit relevant input early in the process so that
we knew -- if we were going to have to nmake
changes, we would nmake it earlier, because ve --
because of the interest of the hospital in noving
this process forward, once we nmade the subm ssions
and received support from the O fice of Planning,
it put us in a position where the hospital was
willing to take a chance to npve the draw ngs
forward to conpleting construction docunents and
submtting in the process, in the permt process,
and the only way that logically mde sense to do
this was to pursue support from the ANC very early
on.

CHAI RPERSON GRI FFI'S:  And you i ndicated

that you met or you presented to the French Street
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Nei ghbor hood Associ ati on?

MR,  JOHNSON: We also presented to
t hem

CHAI RPERSON GRI FFI S: And, |'m sorry,

but when did that take place?

MR.  JOHNSON: Oh, agai n, I can't
remenber the exact date, but we followed -- our
neeting -- as a result of our neeting with the

French Street Nei ghborhood Association, they asked
that they get some commitment from the university
-- fromthe hospital, rather, that this particular
buil ding would, in fact, be used as an eleven-unit
apartnment building and not as dormtories. They
al so asked if the university would guarantee not to
-- I'"m sorry -- the hospital -- if the hospital
woul d guarantee not to rent these wunits to
potential tenants who have nore than five cars, and
| made it very clear at that presentation | could
not guarantee this kind of a request. I would go
back before nmy client and place before them the
request of the Nei ghborhood Associ ation.

Anot her request initiated by t he
Nei ghbor hood Associ ation was that Howard clean up
the front and the side of the building -- a |ot of

weeds growi ng along the side, the west side, a |ot
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of weeds growing in the front -- and to board the
bui | di ng up. So the hospital cut down all the
weeds on the side of the building, the weeds in
front and cl eaned up the building, and then boarded
it up at t he French Street Nei ghbor hood
Associ ation's request.

They responded to those requests beyond
that by preparing a letter that was provided to two

menmber s of t he French Street Nei ghbor hood

Association, and | nentioned one nane earlier,
stating that the hospital would -- and that letter
has been provided in the file today -- that the

hospital was commtted to converting this into an
apartnment, eleven-unit building and standi ng behind
this eleven-unit building, and it would continue to
pursue its search to find other parking avail abl e;
however, as a matter of right, we're only required
to provide four spaces.

So in summary, that's what this letter
states, and it seens as if the real issue of
contention with the Neighborhood Association and
the project is whether or not this would remain as
an apartnment building and whether or not we can
find other parking.

Now, it's interesting that a letter has
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been provided in the file today from Shaw Juni or
Hi gh School because we had several discussions with
them over a nunber of nonths about whether or not

t hey would endorse our position, and you had sone

problems wth sone sanitary issues in their
kitchen, so they said, "Well, it doesn't seem |ike
it's going to be a problem but we will get back to
doing a letter at sone point,"” which they never

di d; however, we are seeing a letter today for the
first time.

So, in essence, we believe that we
have, on behalf of our client, we have satisfied at
least in part some of the requirements and one
crucial requirenent initiated by the French Street
Nei ghbor hood Associ ati on, and t hat IS t he
university again has drafted -- I'm sorry -- the
hospital today has drafted a letter in response to
the letter it received this morning fromthe French
Street Nei ghborhood Association stating that it is
conmmtted to maintain what this building has been
designed to represent, an eleven-unit apartnent
bui l ding, which in essence is a reduction in use,
as | have stated previously, to its former use as a
medical facility with 26, 27 different treatnent

roonms and doctors' spaces.
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CHAI RPERSON GRI FFI' S:  Ckay.

Any ot her questions fromthe Board?

MEMBER M LLER:  Yes.

So it seens that you presented to the
ANC in Decenber of 2002 as well as the French
Street Association. What did you present to thenf
Did you have anything in witing or was this just
an oral presentation?

MR. JOHNSON: Sane draw ngs.

MEMBER M LLER: You presented draw ngs.

MR. JOHNSON: Sane draw ngs.

MEMBER M LLER: Okay.

MR. J OHNSON: Sane  draw ngs and
phot ogr aphs.

VEMBER M LLER: Anyt hi ng el se?
Anything in witing about the application?

MR, JOHNSON: My menory serves nme, we
did a summary. We did a summary. We knew we had a
zoning issue -- issues, we knew we had issues, soO
we made it very clear, we made it very clear we had
i ssues. O herwi se, we wouldn't have taken the
initiative to present before the ANC or the French
Street Nei ghborhood Associ ation. We knew we had
i ssues. We knew we needed support.

VMEMBER M LLER: What has changed since
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your presentation in Decenber? Now you have an
appl i cati on.

MR,  JOHNSON: We have an application.
VWhat has changed is that we have added a draw ng
reflecting the entire two square bl ocks. That's
new.

MEMBER M LLER: And why didn't you
present the application once you filed it to the
ANC?

MR. JOHNSON: Why didn't we --

MEMBER M LLER: You filed an official
application before the BZA

MR. JOHNSON: Ri ght.

MEMBER M LLER: Did you contact the
chair to --

MR. JOHNSON: No.

MEMBER M LLER: -- present that?

MR. JOHNSON: No.

MEMBER M LLER: No.

MR. JOHNSON: No.

VMEMBER M LLER: Have you been in touch
with the chair of the ANC since --

MR.  JOHNSON: No, have not. Have not.

Quite frankly, we thought the process initiated by

Zoning would handle that, to notify the ANC and
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ot her organi zations in sufficient time for themto
-- for any other organization to respond, so that's
why we really didn't take the initiative. W knew
that Office of Planning has to notify these various
organi zations that an application is on file, and
t hat woul d provi de t he vari ous conmuni ty
organi zations through the District Ofice of Zoning
with sufficient time to conment.

Anot her point | want to nention, based
on the two letters o a copy of the two letters
that we submtted to the French Street Nei ghborhood
Associ ation, we felt that there was not a problem
quite frankly, because there was no response to our
correspondence, and we talked to both of the
individuals we sent letters to. As a matter of
practice in my office, when we send out
correspondence, we follow up with phone calls to

make sure you got it because stuff happens and

people don't get it. They got it, there weren't
any followup coments in witing from that
particular organization wuntil we got a letter
t oday.

VMEMBER M LLER: VWhat is the date of the
correspondence you're referring to?

MR, JOHNSON: Qurs is | think January
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23rd, 2003.

MEMBER M LLER: To whon?

MR, JOHNSON: "Il tell you in a
second. Bear with ne.

MEMBER M LLER: Okay. January 23?

MR. JOHNSON: Yes.

MEMBER M LLER: Ckay. | see it. e
have it in the record.

MR. JOHNSON: ©Oh, good.

MEMBER M LLER: Okay.

MR. JOHNSON: Ckay. Thanks.

MEMBER M LLER: And is there another --
is there a letter to the ANC or just to the French
Street Association?

MR, JOHNSON: Only to the French
Street.

MEMBER M LLER: Okay.

MR.  JOHNSON: Because the ANC didn't
ask us to provide any further docunentation to
support what we had already included in the
drawi ngs, so we basically took the sanme information
before the ANC that we took before the French
Street Nei ghborhood Associ ati on.

VMEMBER M LLER: Ckay. And since that

time, no ANC conmm ssioner has contacted you about
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MR. JOHNSON: None what soever.

MEMBER M LLER: -- the application

MR. JOHNSON: None what soever.

MEMBER M LLER: Thank you.

MR.  JOHNSON: And | mght nention, |
took M. McGettigan to the site so that he would be
a governnent representative who had an opportunity
to wal k through the building to look at its current
configuration and to review the site to firsthand
observe that part of our request for the conversion
was, in fact, a reduction in use.

MEMBER M LLER: Who is that vyou're
referring to?

MR,  JOHNSON: M. MGettigan. Davi d
McGetti gan. We took him through the building and
had him review the -- so we believe the Howard
University Hospital is inmproving its wuse and
reduci ng the number of people that would --

CHAI RPERSON GRI FFI S: Okay. O her
guestions fromthe Board?

(No response.)

CHAI RPERSON GRI FFI S: Very well. | f

not, then let's go straight to the now nmuch tal ked
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about M. MGettigan for the O fice of Planning's

report.
REPORT FROM THE OFFI CE OF PLANNI NG
BY DAVI D McGETTI GAN
MR. MCGETTI GAN: Thank you, M. Chair.
My name is David MGettigan from the O fice of
Planning. | just don't know what to say. W have
had so nmuch discussion about the Ofice of
Pl anni ng.

We have | ooked at this case as an area
variance, we should note that, and | think just to
-- | would like to summarize sonme of the case as an
extraordi nary exceptional situation. One, you find
that the existing building is a steel and concrete
sl ab construction, and the two -- the el evator core
and the elevator for a three-story building and two
fire staircases | think are exceptionally unique to
this property, and they present thenselves a
practical difficulty in providing the use as a
five-unit apartnent building, one because they
couldn't possibly put in a two-level unit, and so
with five units on three floors, you would have one
unit that would be excessively large, taking up a
whole floor, and | think that's just not a

reasonable -- the Ofice of Planning feels that it
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woul dn't be reasonable to develop as a five because
of the structural and physical condition of the
existing building. So I don't know if those points
were brought out. | wanted to reiterate those.

As far as the substantial detrinment, |
think that it would be nore intensely used as
previously wused as a nedical office building.
There are a |lot of exam rooms cranmed in there on
t hose fl oors. It really was probably a very
intensely used nedical office building, and that
this use as an apartnent is going to be less
i ntensive at el even units.

I think also it goes a little bit that
the character of the area is not -- the building is
not surrounded by rowhouses, particularly by other
uses, institutional uses, and so | don't think that
-- the Ofice of Planning doesn't feel there wll
be any substantial detriment to the public good or
the intent or purpose or integrity of the zone plan
to grant this variance.

CHAI RPERSON GRI FFI S: Thank you very
much, M. MGettigan

Questi ons from t he Boar d?
Clarifications?

MEMBER ETHERLY: Just very briefly, M.
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Chai r man.

| noted that M. MGettigan included as
an attachnment the report that was prepared by Davis
Devel opments, and | just wanted to note that it
woul d be the Ofice of Planning's position that you
are confortable or would be in support of the
comments that were expressed with regard to use,
matter-of-right use of the subject property as a
five-unit building versus use as an eleven-unit
bui | di ng?

MR. McGETTI GAN:  Yes, that's correct.

MEMBER ETHERLY: Excellent. Thank you.

Thank you, M. Chairman.

CHAI RPERSON GRI FFI'S:  Anyt hing el se?

MR. JOHNSON: M. Chairmn?

CHAI RPERSON GRI FFI S: Let ne see if |
have Board questions first.

(No response.)

CHAI RPERSON GRI FFI'S:  Okay. Yes?

MR.  JOHNSON: | just want to nention,
Ms. M|l er had asked about the presentations before
t he ANC and the --

CHAI RPERSON GRI FFI S: Oh. First, do
you have any cross-exam nation of the O fice of
Pl anni ng?
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MR. JOHNSON:  No.

CHAI RPERSON GRI FFI'S:  Ckay.
MR. JOHNSON:  No.

CHAI RPERSON GRI FFI S: Now do you want

MR.  JOHNSON: Yes, | just want to make
a clarification.

CHAI RPERSON GRI FFI' S:  Ckay.

MR.  JOHNSON: Ms. MIler had asked if
we made presentations before both entities, the ANC
and the French Street. Not only did we nmake
presentations, we also provided them with reduced
drawings as we provided the Board 8-1/2 by 11
dr awi ngs.

CHAI RPERSON GRI FFI S: So you left sets
of drawi ngs for thent

MR. JOHNSON: Yes, we did.

CHAI RPERSON GRI FFI'S: Okay. Very good.

MR. JOHNSON: Yes, we did.

CHAI RPERSON GRI FFI S: M. MCettigan,
on this whole issue of ANC, did you contact ANC
menbers or the chair at all?

MR. M GETTI GAN: No, | did not. | had
Item 8 in the record that was a letter of support

fromthe ANC that | relied on.
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CHAI RPERSON GRI FFI S: Okay. And did

you happen to have any other comrunication wth
community nmenbers or anybody else in the community?

MR. McGETTIGAN: | don't think so.

CHAI RPERSON GRI FFI' S:  Okay.

MR. McGETTIGAN: | nmay have talked with
sonebody, but | don't recall.

CHAI RPERSON GRI FFI' S: kay. | nmean,
bring that up just because it's an inportant issue
in this application. It's obviously not a
requirenent to do your assessnent and anal ysis, of
whi ch your report is once again well docunented,
not to nmention the aerial photographs, but | and-use
pl ans, adjacent use plans obviously al ways hel p.

Al right. That being said, what |
want to do is now skip the ANC report, ANC-2C, |
want to go directly to testinony and then go back
to the ANC report.

Let us note the letters from Jack
Evans, which we did get the new letter from M
Evans dated 25 July 2003. | don't have an exhibit
nunber on it yet, but it wll have an exhibit
nunber in the record, and it does, as M. Padro had
| ai d out before our break, that council nenber was,

in fact, rescinding his support for the project and
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"urged Howar d Uni versity Hospi t al to ent er
negoti ati ons with t he i nmedi ately i npact ed
residents and institutions -- |I'mreading his |ast
paragraph -- to address the conmmunity's concerns
that the applicant is wunwilling to wundertake
actions to satisfy the comunity's objections. I
woul d ask that the Board not grant the zoning
relief sought." Si gned, "Sincerely, Jack Evans,
Counci | Menber, Ward 2."

Let us go to testimony at this tinme,
then, and if you are ready, M. Padro, we would
| ove to hear from you.

TESTI MONY OF ALEXANDER M PADRO

MR. PADRO. M. Chairman and nmenbers of
the Board, again, if it's necessary to identify
myself for the record, |I'm Al exander M Padro, |I'm
Advi sory Nei ghborhood Conm ssioner for ANC-2CO01 in
Shaw in which the subject property, 915 Rhode
| sl and Avenue, Northwest, is |ocated.

| have already provided approxi mtely
four pages of testinmony which I previously referred
to as a brief because of the level of detail that
was included in there about both the |lack of
propriety of the issuance of the ANC |etter which

is in the record as well as specific issues related
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to community concerns about subject application, so
| am not going to go through everything in detail.
You have that information. | will instead respond
to a nunmber of issues that have been presented by
the applicant this afternoon, information which
will be in the nature of clarifications, and |
believe that this will help to guide the Board's
deci sionmaking in this process, and then | will sum
up with nmy recomrendati on.

CHAI RPERSON GRI FFI S: Good. Let nme
just reiterate, because | think you're going to do
it, but I think we're nostly concerned with the
negative inpacts or the objections outside of the
process that has happened, so that's perfect, so
don't skip over quickly those, but really get to
t he substance.

MR. PADRO  Ri ght.

CHAI RPERSON GRI FFI S:  Ckay.

MR. PADRO: Just as a point of
information, 9th Street, Northwest, was rezoned to
R-4 follow ng the establishment in 1966 of the Shaw
Urban Renewal Area, and there have been sone
subsequent, you know, rezonings to accommodate the
fact that there were preexisting and continue to

present commercial uses along the corridor, so
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there was sonme question as to whether or not, you
know, the Zoning Commi ssion had been prescient in
determning that R4 was the right zoning to
provide to this.

CHAI RPERSON GRI FFI S: Too bad we don't
have a comm ssioner this afternoon.

MR. PADRC On the issue of the nunber
of units that would be constructed at the subject
| ocation in the event of approval of t he
application, the five units, you know, that would
be supported by existing zoning would absolutely be
supported by the community since there would be no
on-street parking inpact. There would actually be
a one-for-one relationship between wunits and
par ki ng spaces. | believe that, you know, again,
parking is one of the two nobst serious concerns
t hat have been rai sed by residents.

My letter dated the 29th, you know,
goes into detail and refers to the French Street
Nei ghbor hood Associ ation's concerns about the I|ack
of parking and also the Shaw Junior Hi gh School
letter which stipulates a dramatic increase in
par ki ng demand based on additional divisions of the
D.C. Public School System that are going to be

housed in the former clinic area, public health
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clinic area of Shaw Juni or Hi gh School

The letter states that there will be an
addi ti onal parking spaces needed m nimum which are
not able to be accompdated at the junior high
school's garage, which will result in additiona
on-street parking. And on street-cleaning days and
when there are street repairs being made, currently
residents need to go several blocks out of their
way just to be able to find a parking space so that
they can leave their cars during the work day
because of +the huge demand for parking spaces
that's generated by the proximty of this square to
t he Shaw- Howard Metro Station. It's a very common
practice for commuters from Maryland and Virginia,
and | can show you the data from Parking
Enforcement, every single day, we' ve got people
parking in restricted and unrestricted areas, you
know, and |eaving their cars for the entire day on
the street so that they have free parking on the
streets that are restricted.

There is a nmeasure under discussion by
the Council of the District of Colunmbia to
establish bl anket RPP regul ations, you know,
t hroughout the area surrounding the new Convention

Center site, which would include all the streets
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that we're tal king about here, so a further, you
know, conplication there.

But nonetheless, if there were only
five units that would be, you know, constructed at
this building, there would not be any adverse
parking inpact and as a result, you know, that
devel opnment would certainly be fully supported
ri ght now.

The concern is that, you know, despite
the statenents nmde to the contrary by the
applicant about this conversion to an eleven-unit
apartment building representing a reduction in use,
the building is currently not used at all, so there
is no parking, you know, denmand associated with it,
there is no traffic associated with it, it's an
enpty bui | di ng, SO any addi ti onal par ki ng
associ ated with whatever use it would be, whether
it would be to continue it as a health clinic, turn
it into a retail location or housing, is going to
have a parking inmpact, and to state that there
would not be a parking inpact is certainly not
reasonabl e based on --

CHAI RPERSON GRI FFI S: But you're not
advocati ng keeping the building vacant and boarded.

MR. PADRO.  Absolutely not. Absolutely
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not .
CHAI RPERSON GRI FFI S: | nmean, there has
to be some common | ogi cal sense.

MR. PADRO.  Ri ght.

CHAI RPERSON GRI FFI S: | mean, | think
the point, as | heard it from the testinmony, it's
not, "Look, we've got a vacant building and there

is no parking inpact if we put eleven units," but

rather, "Look at the previous use as a clinic or
medi cal offices.” Put five doctors in there and
common sense will tell nme that you're going to have
patients com ng and going. | just think that's the

conparison that was trying to be made.

MR.  PADROC Ri ght . But again | just
wanted to clarify, you know, the status quo versus
what was the practice when it --

CHAI RPERSON GRI FFI S: Ri ght .

MR.  PADROC -- was operating are quite
di fferent.

CHAI RPERSON GRI FFI S: It's an
interesting point, though, because | would say that
the damage that's created by a boarded-up buil ding
pal es in conparison to a parking problemthat m ght
be created if the building was occupi ed.

MR. PADRO | guess parking in your
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nei ghborhood isn't in as high demand as it is in
ours.

CHAI RPERSON GRI FFI S: Uh- huh. I live
in Colunmbia Heights on Colunmbia Road at 13th and |

park bl ocks away from ny house.

MR.  PADRO | was nmaking a sarcastic
coment .

CHAI RPERSON GRI FFI S: Ri ght . No, |
understand that. But | think if we do that
| ogically, ny under st andi ng of nei ghbor hoods

outside of ny neighborhood, but ny point only was
-- 1 don't want to debate it; I'lIl take your
comments -- my point only is the negative inpact
that a boarded-up, enpty, derelict building has in
terms of appearance of neighborhood, in terns of

actual crime that is let's say encouraged, the

ampunt of litter that seens to conpound and be
created by these things, | think -- maybe it's ny
opinion -- it is ny opinion -- | think is a nore

serious issue than parking problens, but, again,
that's my opinion, so | probably shouldn't have
said it. So there.

MR. PADRO  Ri ght.

Moving to the issue of the concern

about the potential conversion of the building to
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dormtory uses, per M. Booker's statenent, you
know, the purpose of the application is to be able
to use the building to house professional nurses.
If there is no intention on the part of Howard
Uni versity Hospital or Howard University to convert
the building to a dormtory at sone point in the
future, why is there such reluctance on the part of
the applicant to stipulate that the building would
not be used in that way? | would, you know, nake
that, you know, point, and --

CHAI RPERSON GRI FFI S: Actually, let's
explore that a little bit. First, there's two
points. One is a question and one is a point.

First of all, if dormtory is a matter
of right in R4, we wouldn't have any jurisdiction
to nonitor that or to condition it essentially. I
mean, we could condition anything we want; whether
it will hold up or not is the question. So we |ike
to condition things that can actually hold up
legally. So I'm not sure we have any control over
t hat .

The second question, though, is what is
the concern of a college dorm and specifically if
a college dormtory went into this building?

VMR. PADRO There are two concerns.
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You know, firstly, you know, encroachnment by the
university on the residential community  has
occurred in other parts of the city. Secondly, and
M. Johnson was present when the second concern was
rai sed at t he French Street Nei ghbor hood
Associ ation nmeeting for the record which was held
on Decenber the 2nd, 2002, was that there would be
noi se, |loud parties, other wuntoward activities
associated with <college dormtories that could
result if there were students that were housed at
the facility rather than professionals.

Agai n, the request that was made by the
Association was a reasonable one, | believe, and
regardl ess of whether or not it's an enforceable
condition in front of the BZA, you know, there's
certainly nothing that woul d preclude the applicant
from you know, assuring the community that there
woul d not be, you know, such conversi on.

CHAI RPERSON GRI FFI S: Ri ght . well, |
agree with you that it seens odd that if it was

such a sure thing, why wouldn't the hospital just

say, "lIt's a sure thing. Sure, we'll sign a
letter.” But let's use a lot of comon sense and
reality. Two points to that, | guess, not speaking

for the hospital, but how | would think of it and
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actually how | am is why would the hospital
preclude any use even if it wasn't matter of right,
and secondly, what good would a letter do? It
probably woul dn't hold up anywhere at any tine?

But | think we understand, | think the
Board under stands your concern and | think we would
share it if the use went to sonmething of that
nat ure.

MEMBER M LLER: | was just going to say
my understanding is they made the (greatest
commtnment they could in this proceeding that it
woul d not be converted to dorns, they had no intent
to do that, right?

MR, JOHNSON: well, they put it in
writing.

CHAI RPERSON GRI FFI S: But M. Padro's
point is follow it up, sign the letter.

MR,  JOHNSON: They put it in witing,

the letter that was submtted today as a result of

CHAI RPERSON GRI FFI S: Oh, | see what
you're sayi ng. Okay.

MR. JOHNSON: They put it in witing.

CHAI RPERSON GRI FFI' S:  Ckay.

MR.  JOHNSON: So it's already a letter
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provided for the file today.

CHAI RPERSON GRI FFI S: And that's the

one that goes through the issues of all the French

MR. JOHNSON: Right, that cane from the

CEO.
CHAI RPERSON GRI FFI' S:  Okay.
MR. JOHNSON: Right. At the hospital
CHAI RPERSON GRI FFI S: Do you have that
letter?

MR. PADRC | did see that letter, but
| did not see a specific statenment that said that
conversion to dormtory uses would not be
consi dered under any circunstances, unless | m ssed
it. It's possible. | may have read it in haste.

MR. JOHNSON: Well, | think the key was
to get the university to commt to maintain this
bui Il ding as an apartnment buil ding. That's what |
t hought was of paranount i nportance. And so if
they are commtting as an apartnent building,
obvi ously zoning is --

CHAI RPERSON GRI FFI S: Yes. The | ast
sentence in the second paragraph says, "Also, we
recognize that if zoning relief is granted, the

building mnust be mintained as an eleven-unit

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

338

apartnment building to satisfy the terns of zoning
relief.”

MR. J OHNSON: So was t hat an
enf orceabl e condition?

CHAI RPERSON GRI FFI S: Well, they can't
change the units, that's for sure.

MR, JOHNSON: Thank you. You can't
change the use. You can't just -- you' ve got to go
back to =zoning to get you through the permt
process agai n.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  JOHNSON: You can't do that. Once
you grant the right to use it as an eleven-unit
building, that's it. They've got to cone back to
you again.

MEMBER ETHERLY: | nean, but, you know,
we all know what nenbers of the community and M.
Padro are |ooking for, you know, sonething with a
little nore detail as to exactly who gets in those
el even wunits, and | think the direction of at
| east, you know, ny concern and maybe where M.
Ml er was going is you are going to be
hard-pressed to find that. You know, even if we
wanted to, could we do sonmething along those |ines?

CHAI RPERSON GRI FFI' S:  Ckay.
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VR. McGETTI GAN: | think in conmmon

sense --
CHAI RPERSON GRI FFI S: | think we have
explored it.
MR. M GETTI GAN: Excuse ne.

CHAI RPERSON GRI FFI' S:  Yes.

MR. MGETTI GAN: I n common-sense terns
again, if the wuniversity is wlling to invest a
mllion dollars to convert it into an apartnent
building, it seems unlikely that they wll turn

around and convert it into a dormtory.

CHAI RPERSON  GRI FFI' S: el |, in a
conversion to a dormtory -- and |I'm sorry, we
really shouldn't be spending this nuch tine on
this, but | think it's worth, because we see so

much of it, but ny understanding of the econoni ca

way to do a college dormtory -- well, there it is.
Let's leave it at that. It probably wouldn't be
the same configuration, unit layout. This doesn't

work very well for straight dorm use unless they
charge pretty darn high rents for it. But anyway

MR, JOHNSON: Not only that, M .
Chai rman, the potential conversion to dormtory use

adds substantial liability to the hospital at a
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time when it is experiencing sone serious budgetary

constraints, as al | t hese ot her subsi di zed
universities are. So by maintaining this as an
apartnment building, it reduces its liability as
wel | .

MR.  PADROC But flip it back to the
university and that liability di sappears.

To continue with ny testinony --

CHAI RPERSON GRI FFI S: I ndeed. Sorry to
i nterrupt.

MR. PADRO: -- it was, you know,
presented that it would be unreasonable or
i npossible to have lease restrictions for this
building that would preclude tenants from owning
nmot or vehicles and parking them on adjacent streets
if there were not parking spaces provided for them
at the rear or associated with the building. I
woul d be curious as to where in District |aw there
is such a restriction when, in fact, |eases very
commonly have a great nunber of restrictions,
including the ownership of pets, maintaining them
on property, et cetera, so | would be curious to
see what |egal restriction there would be on Howard
Uni versity Hospital from providing, you know, a

provision in their lease that would, you know,
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preclude individuals that do not have a parking
space associated with the building from hol ding or
owni ng an aut onobi l e.

CHAI RPERSON GRI FFI S: Well, you know,
that's an interesting point. If the programis to

provide housing to nurses as an anenity because

they, | would assune, are working in the hospital
and |'m not sure it's illegal, and that's -- |
think that's an excellent point -- | don't think we

have as the Board of Zoning Adjustnent the
jurisdiction to require that. But | think that's
an excellent point to ook at it.

MR. PADRO. And again, you know --

CHAI RPERSON GRI FFI S: O to provide in
the alternative, if a |lease was witten to sonebody
that could not be provided the parking on site,
t hat par ki ng provi si ons offsite wer e j ust
docunmented from that tenant. So it wouldn't
preclude them fromgetting a unit if they had a car
because they like to get away for the weekend, but
they found | egal, you know, parking somewhere el se.

That's a fascinating idea. Ckay.

MR.  PADRO: And again, | understand

that, you know, sone of the issues here, you know,

are beyond the scope of the Board of Zoning
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Adj ustment and the intention was to raise the fact
that if Howard University Hospital had been acting
in good faith, from my perspective, you know, we
woul d have had an additional opportunity after --
and if there had not been some m scomunicati ons,
we would have had additional opportunities to
engage with the university to try to elimnate or
address these inpacts so that there would not have
been opposition today.

Let's see. | would ask that the Board
request a copy of the title to the property because
obvi ously there has been sone question raised as to
whet her or not title is held by Howard University
or whether or not it is held by Howard University
Hospi tal .

There have been sone conflicting
statenments made by the applicant today and | think
that would help to address that discrepancy by
docunenting it for the record, if you don't mnd ny
maki ng the suggesti on.

CHAI RPERSON GRI FFI S: W will note the
suggesti on.

MR. PADRO M. Johnson did, you know,
make note of the fact that after Howard University

Hospital had submtted a response to the French
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Street Nei ghborhood Association's concerns dated
January 23rd, 2003, that there was not a response,
and | believe that the letter does state the reason
why there was not a response, and that's because
M. Johnson had previously advised nme in Decenber
of 2002 that there was no need to file a BZA
application on this case because, having satisfied
the parking requirenents by converting an area at
the back of the building that was then fenced in to
serve as a trash enclosure, that an additional
parking space was going to be provided, and
therefore that there were five parking spaces that
were available and that there was no |onger any
par ki ng variance associated with this project.

So, you know, ny having gotten that
assurance and having provided it to the French
Street Nei ghborhood Association, you know, caused
them not to believe that there was any reason to
contact Howard University Hospital again because
the opportunity to be able to redress sone of these
concerns was no | onger avail abl e.

Again to clarify, the neetings that
were held and the presentations that were made, and
| think that this is inportant to go through

because we need to make very clear what information
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was provided and what was not provided and what
versi on of draw ngs, you know, to the ANC and what
were not, at the ANC s neeting on Novenber the 6th,
2002, we did receive a presentation by the
applicant's representative, M. Johnson. He did
show sonme drawi ngs of the property, we engaged in
sone general questions about the project, and then
we very specifically as a Conm ssion asked M.
Johnson to return in January of 2003 after the
Comm ssion had jurisdiction and after a BZA
application had been filed so that the specifics
and nmerits of the request for zoning relief could
be reviewed, and, as is docunmented in ny letter
dated today, that did not occur and a different
tactic was utilized in order to achieve -- obtain a
letter from the Commi ssion regarding the project,
and again, | think that the critical thing there is
that there was never a vote by the Commission to
support a BZA application or to support any
specific zoning relief.

The vote that was taken, as is
evidenced by the letter that is in the file and
also by the mnutes of the neeting, which | have
avai l able and can certainly mke available to you

should you desire them was only to support the
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project in concept. There is not a single -- the
word "zoning" does not appear there, the word
"BZA," the initials "BZA," the acronym do not
appear there.

I mean, very clearly this was, you
know, a vote sinply to say, you know, this is a
project that certainly is neritorious of support,
and | leave it at that.

CHAI RPERSON  GRI FFI S: But It does
specifically say support for the conversion of the
building into an el even-unit apartnment buil ding.

MR.  PADRC Right, for the project in
concept.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR.  PADROC Not for any zoning relief
that mght be required in order to allow the
project to nove forward.

CHAI RPERSON GRI FFI S: Okay. I
understand that. But certainly if they were
| ooking at an eleven-unit building, don't all the
issues that would be of inport or of opposition
show thensel ves? | guess the question is, what
difference does the application and the relief
sought give the ANC that would differ from the

issues that they want to attack on this to begin
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with?

MR. PADRO: The difference 1is in
whet her or not the Comm ssion is able to, you know,
perform the necessary due diligence in review ng
the aspects of the zoning application before making
a determnation. |If you don't have the appropriate
citations from the code, if you don't have the
conpari son between, vyou know, for exanple, the
square footage and the percentage of |ot occupancy,
et cetera, then, you know, what you are providing
as an opinion is nerely, as | indicated, "Yes, this
sounds |like a good project,” rather than "W have
reviewed the nerits of the application and, you
know, we have found that we are able to support
it."

CHAI RPERSON GRI FFI S: So you're saying
the ANC could look at it and say, "Eleven units,
well, you know, that's a | ot of people and parking
five, well, you know, that's not enough parking,
but let's get the application so we know the exact
site dinensions and the square footage so we can
tell whether there is 900 square feet per unit"?

MR.  PADROC The further conplication
here is that, you know, at the Decenmber neeting for

which there was no notice of the fact that this
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issue was going to be discussed, we engaged in no
subst antive discussion. There was no discussion
about, you know, zoning relief, there was no
mention of the nunmber of units for the conversion.

| specifically asked the chair to postpone the
neeting as had been previously decided by the
Commi ssion the nmonth before wuntil we had the
opportunity to provide adequate notice to affected
parties so that they could conme Dbefore the
Comm ssion and present their concern so that they
could be considered and so that the Conmm ssion
woul d have jurisdiction, and those requests were
deni ed, and the request, you know, to allow ne to
present the information that | had gathered from
those affected constituents at the Decenber 2nd
French Street Nei ghborhood Association nmeeting was
i kew se deni ed.

So there was no discussion of the
merits of the case, there was no discussion of the
opi nions of anyone other than the comm ssioners
that were present taken into consideration in
rendering a deci sion.

CHAI RPERSON GRI FFI'S: Okay. All right.

That's understood. Good.

MR.  PADRO And to further clarify an
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error that M . Johnson made, there was no
presentation to the Comm ssion in Decenber of 2002.

The only time that he nmade a presentation to the
Conmmi ssi on was on Novenber the 6th, 2002.

Further, the statenment that the reduced
set of drawi ngs that were provided to the
Comm ssion at the neeting Novenmber the 6th, 2002,
were the sanme ones that we are |ooking at today,
that is in error.

Vhen | met with M. Johnson in
m d- November, and | can certainly provide the date
if need be at a later time, he presented ne wth,
you know, a different set of draw ngs which
incorporated the additional par ki ng. So the
statenent that the drawings that were presented
there are the sane drawi ngs that were presented

here is not accurate.

CHAI RPERSON  GRI FFI S: What ' s t he
di fference, though? |'m not understanding.
MR. PADRO: The par ki ng, t he

representation of the parking, and certainly there
is no representation of any of the additional
| andscaping on the west facade that's represented
here. But just to correct the record, --

CHAI RPERSON GRI FFI' S:  Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

349
MR. PADRO: -- you know, the draw ngs

were not the sane.

CHAI RPERSON GRI FFI S: But let me be
clear. The drawi ngs that you received had the same
nunmber of parking? Less parking?

MR. PADRO. Had | ess parking.

CHAI RPERSON GRI FFI'S:  Oh, okay. So the
drawings we're seeing now have a |andscape site
pl an, which you didn't see before.

MR. PADRO Correct, and provision for
five --

CHAI RPERSON GRI FFI S: And have
addi ti onal parking.

MR. PADRO. -- parking spaces.

CHAI RPERSON GRI FFI S: | see. Ckay.

MR.  PADRO So again, to clarify the
record --

CHAI RPERSON GRI FFI S: Does that change
your position on this application?

MR. PADRO. Excuse ne?

CHAI RPERSON  GRI FFI S: Seeing this
today, does that change your position on the
application?

MR. PADRO No. It reflects the sane

concerns that have been expressed.
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CHAI RPERSON GRI FFI' S:  Ckay.

Ms. Mller.

MEMBER M LLER: | just wanted to follow
up on sonething you said, which was at the Novenber
6th nmeeting, you asked Howard University to return
after January 23rd?

MR. PADRO. No. After January 1st.

MEMBER M LLER: After what?

MR. PADRO. After January 1st, after --

MEMBER M LLER: Which is when the new
comm ssi oners would be in place?

MR. PADRO And after the Conmm ssion
woul d have jurisdiction.

MEMBER M LLER: Oh, and there would be
a new ANC because of the redistricting, or what?

MR.  PADRO The Conm ssion would be
conposed  of four conm ssioners wth redrawn
boundari es. This location was not in ANC 2C s
jurisdiction until redistricting. This was part of
Si ngl e- Menber District 2F06, the Logan Circle ANC

MEMBER M LLER: So you asked. s that
who asked? You?

MR. PADRC: Yes, and with the
concurrence of the Comm ssion.

MEMBER M LLER: Was that ever put in
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writing?

MR. PADRO No, it was not put in
writing.

MEMBER M LLER: And that was never
followed up in witing?

MR. PADRO. No, not to ny know edge.

MEMBER M LLER: Okay.

MR.  PADROC: Anot her question that is
rai sed regards communi cation with Shaw Junior High
School, because | am in very regular contact with
Princi pal Thonmas, and according to Principal
Thomas, the first contact that was nmade by the
applicant or their representatives occurred this
nonth, and he was on vacation for nmuch of this
nmonth and as a result, you know, he did not have an
opportunity to respond directly to them

CHAI RPERSON  GRI FFI S: wel I, he is
provi ded the same notification that other owns are
in the 200 radius. He would have -- the school
woul d have received a letter and they would have
been able to see the posting outside of the visual
problens with the posting.

MR.  PADRO: I can only report what
Princi pal Thomas rel ayed to ne.

CHAI RPERSON GRI FFI S: Okay. | think

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

352

the letters go out -- | nean, | just want to be
cl ear, the letters go out and there's, what, a
40-day response? How nmuch time is it before the
heari ng approxi matel y?

MS. BAI LEY: Well, it's required to be
advertised for 40 or 45 days, M. Chairnman.

CHAI RPERSON GRI FFI S: Ri ght . So for
himto say it's been a nonth may well be 40 days.
And then the other piece is it's advertised in the
D.C. Register and that's for those diligent enough
to read the D.C. Register.

MS. BAI LEY: And then it's posted as
wel |

CHAI RPERSON GRI FFI S: Ri ght . Exactly.

And it's posted for 15 days prior to the hearing.
So, vyes, notification cones pretty close to the
heari ng. Okay.

MR.  PADROC Al right. So, you know,
those are the responses to specific issues that
have been raised by the applicant today. Again, |
have grave concerns about the Board's reliance on a
flawed ANC instrunent in terns of conveying support
for this. This is reinforced by the fact that
Counci| Menber Evans, after l|earning the details of

how this vote was taken, you know, has wthdrawn
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hi s support, and should, you know, be given serious
consideration by this Board, as | know it will, in
determ ning whether or not it actually represents
genui ne support by affected constituents for this
particul ar project.

So again, | lanment the fact that | as
an elected representative for this neighborhood was
not able to go through the normal process of
ensuring community input into this project for al
of the reasons enunerated previously, and | do
believe that this is a project that in general is
supported. We certainly don't want to continue to
see an enpty building there, but there are concerns
about inpacts on the community that could be very
readi |y addressed by Howard University Hospital if
they felt inclined to engage the community, and
that is the problem here.

We feel that Howard University Hospita
has not felt the obligation to deal wth the
community because they thought, "Hey, we got this
ANC letter, we're scott free, we don't need to talk
to anybody any nore," and that's certainly not the
type of relationship that they would be |ooking to
have with their neighbors who will hopefully remain

their neighbors for the foreseeable future. I
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woul d be happy to answer any questions you m ght
have.

Il would like to also state that | would
like to pursue the issue of achieving party status
on this case because | do believe that a precedent
needs to be set one way or another. Either there
is an opportunity or there is not an opportunity
for single-menber district representatives to play
a role as | have outlined.

CHAI RPERSON GRI FFI'S: Okay. Thank you.

One point. The ANC is one participant
in the whol e proceedi ngs before the Board of Zoning
Adj ust ment . W are to, if correctly done, grant
great weight to the ANC. It does not nmean that we
rule with the ANC, it doesn't nean we rul e agai nst
them it is a part that inforns us.

You made a coment at the end that |
want ed to address because you said you thought that
the applicant was getting away scott free w thout
tal king to anybody el se.

| assure you, if you have read M.
McCGettigan's report, they had an awful [|ot of
di scussions with the Ofice of Planning, of which
is one other perspective that infornms the Board,

and then we have our nembers that review this test.
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There's an awful | ot of people that get a | ook at
this, so | don't like -- well, |I'm sure you're
aware of that and | thought it inportant to say.

MR. PADRO. And | will acknow edge that
| should have phrased that a little differently so
as to say that they did not have to talk to the
community again, not talk to anyone.

CHAI RPERSON GRI FFI'S:  Right. Oh, okay.

MR.  PADRO It was anyone in the
community that I was referring to. And nornally I
do have contact with the person fromthe O fice of
Pl anni ng who is preparing reports and normally, you
know, have a prelimnary |ook at the report that's
drafted well before the hearing and that didn't
happen in this case, either.

CHAI RPERSON GRI FFI S: | nt eresti ng.
Okay. Very well.

Ot her questions from the Board? MVs.
MIler?

MEMBER M LLER: | just want to also
make a comment that the ANC does not automatically
get great weight by this Board, and if we find that
there were problems with notice or some other
aspects, then they won't get the great weight.

MR. PADRC Thank you, and | hope that
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| provided enough information for you to be able to
make a determ nati on.

CHAI RPERSON GRI FFI' S:  Good.

M. Johnson, cross-exam nation of M.
Padr o?

MR.  JOHNSON: Vell, | would like to
make an observation. | can't make an observation.

CHAI RPERSON GRI FFI S: No. Now is the
time for cross-exam nation.

MR, JOHNSON: Okay. All right.

CHAI RPERSON GRI FFI S: Then you get the
| ast word in closing.

MR.  JOHNSON: Okay. Let ne say this.
M. Padro, you clained that | told you that after
we nmade a presentation, we didn't need to cone
bef ore zoni ng. wel |, why would | make a
presentation and have ny client follow up with a
letter to you if | said | didn't need any of this?
VWhy woul d | have done this?

MR. PADRO. The representati on was made
after the Decenber 4th ANC neeti ng.

MR. J OHNSON: Based on what
docunent ati on?

MR. PADRO! Based on a telephone

conversation between the two of us.
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MR. JOHNSON: Ch, no.

MR. PADRO. At your initiation.
MR. JOHNSON: No. That's not accurate.
CHAI RPERSON GRI FFI'S:  Ckay.

MR, JOHNSON: That is definitely not

accurate.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  JOHNSON: | would not have made
that kind of statenment knowing that | had to go

forward to zoni ng.

CHAI RPERSON GRI FFI S: Under st ood.
Ot her questions?

MR. PADRO And | stand on ny statenent
under penalty of perjury.

MR.  JOHNSON: And, wait a mnute, |et
nme also ask you, you nmde a statenent that the
drawi ngs have changed. Beyond the conversion of
the area directly to the west of the building being
converted from concrete, a concrete surface, to a
| andscape surface, what other parking -- or what

ot her change were you not made aware of ?

MR. PADRO | didn't say that | was not
made aware of it; what |'m saying is the draw ngs
MR, JOHNSON: You said the draw ngs
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changed.

MR. PADRO. The drawi ngs did change.

MR. JOHNSON: \What changed?

MR.  PADROC Specifically, the draw ngs
that you presented with nme, and | believe the date
was Novenber the 18th, but | would have to
doubl e- check, --

MR.  JOHNSON: Okay. It doesn't matter
about that.

MR. PADRO -- when we met on the
facility --

MR. JOHNSON: What changed.

MR. PADRO You do recall that we net
at the facility?

MR.  JOHNSON: Yes, we did. Vhat
changed?

MR. PADRO Okay. Was, you know, the
change from four parking spaces being provided,
whi ch was discussed at the presentation that you
made at the ANC neeting on the 6th of Novenber to
five parking spaces being utilized, and you
personally showed nme the area that was going to be
converted from a caged-in, fenced-in area into an
addi tional parking space in order to neet the

par ki ng requirenents.
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MR, JOHNSON: Ckay. If | nrmade a

comment that we had an additional parking space,
woul dn't that further support the justification for
this zoning relief being requested? Isn't that a
plus? Isn't that a plus for this project to find
an additional space?

MR. PADRO: That was not at issue.
What is at issue --

MR,  JOHNSON: You didn't answer ny
guesti on. You didn't answer my question. Isn't
that a plus for the project?

CHAI RPERSON GRI FFI S: Ri ght . We're
going to slow down a little bit.

M. Johnson, | think he has answered
the question because I, in fact, asked him all of
that, did it change his position, and, you know, he
answers that it hasn't. Il think we're pretty
cl ear.

MR. JOHNSON: Ckay.

CHAI RPERSON GRI FFI S: | nmean, this is
not about anything else but the details.

Do you have any ot her questions?

MR. JOHNSON: You made a statenent that
no official zoning vote was taken on this docunent,

but didn't | get the letter fromthe chairmn?
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MR. PADRO: You received a letter from

the chairman which does not make any nention of
zoni ng.

MR. JOHNSON: But didn't | get a letter
fromthe chairman endorsing this project?

MR. PADRC That's a matter of record.

It is in the record.

MR. JOHNSON: Thank you.

MR. PADRO Endorsi ng the project, not
the zoning application.

MR.  JOHNSON: W got a letter from the
chai rman endorsing the project; isn't that a fact?

CHAI RPERSON  GRI FFI S: Ckay. lt's
answer ed.

MR. JOHNSON: Thank you.

CHAI RPERSON GRI FFI'S:  Anyt hing el se?

MR. J OHNSON: Did | not provi de
drawings to nmenmbers of your -- of, rather, the
French Street Nei ghborhood Association that --

MR. PADRO. | would have to --

MR. J OHNSON: Let me finish ny

guesti on.
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(6:00 p.m)

MR. PADRO. Okay. Go ahead.

MR. J OHNSON: Did | not provi de
drawi ngs that in substance, in detailed substance
for the nost part replicate the drawings that are
pl aced before you today?

MR.  PADRO: I don't recall draw ngs
showing the interior organization of the roonms in
the building being presented. | do recall there
bei ng el evati ons presented. But that is nerely ny

recol | ecti on.

MR,  JOHNSON: Ckay. Drawi ngs were
provided showing the interior as well as the
exterior. But you do recall seeing the draw ngs

pl aced before you?

MR. PADRO | don't necessarily recall
-- | certainly never saw drawi ngs at this scale.
There were sone reduced-sized drawi ngs that were
presented, and | cannot vouch that they are
i dentical because | do not have them with me in
order to be able to conpare.

MR, JOHNSON: Do you recall that we
provi ded reduced drawi ngs; in addition, we mde a

presentation with the |larger-scale drawi ngs so that
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all present at that meeting could see?
MR. PADRO. | don't recall.
MR. JOHNSON: Ckay. All right.

CHAI RPERSON GRI FFI'S:  Anyt hing el se?

MR, JOHNSON: No. "' m done. Thank
you.

CHAI RPERSON GRI FFI S: Okay. Thank you
very much, M. Padro. We appreciate your con ng

down here this afternoon.

Let's go to the ANC report, ANC-2C.
Its letter of support is Exhibit Number 8. It is a
letter from the chair, M.  Thorpe. It is
addressed, sir, to you, M. Johnson, dated Decenber
10, 2002. We have had sone testinony about the
background issues of how it was done and all of
t hat . I'm going to walk through this to see
whether it actually nmeets our strict requirenments
as outlined in the regulations in order for this to
be afforded great weight.

In terms of the notice for the ANC
meetings, that's a difficult one that we often get
involved in, whether adequate notice of the ANC
meeting was presented, one that, unless we're net
with, you know, overwhelm ng evidence that it

wasn't, we would take it into a fact, unless it's
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not actually noticed or outlined in the letter that
there wasn't notice which would conply.

Onh. And then the other issue -- |I'm
sorry --

MR. JOHNSON: |'m not sure | understand
your point.

CHAI RPERSON GRI FFI S: No, you probably
won't because | have gotten lost in the thought
there, but let that go.

The other inportant issue is that this
is done prior to the application to the BZA, but
let's go to M. MIller, who has outlined
extensively whether it neets our requirenments or
not to be given great weight.

MEMBER M LLER: Okay. | think what |
would like to do is go through the regulation
3115.1, and A says that it has to identify the
appeal or the application. In looking at this
letter, it doesn't identify the appeal because the
application vasn't even filed, so it doesn't neet
A

When the public meeting of the ANC to
consi der the appeal or application was held -- it
neets that one, which was Decenber 4th.

Whet her proper notice of that neeting
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was given by the ANC As | read this letter, it

doesn't indicate at all that notice was given it
when neeting was. Unless |I'm m ssing sonething in
this letter, | don't see that, which is a mjor
issue that was brought to our attention in this
case.

D: The nunber of nenbers of the ANC
that constitutes a quorum and the nunmber of nenbers
present at the neeting. It says that the vote was
three to two, but it doesn't say the nunber of
menbers that constitute a quorum or that were
present at the neeting.

This is lacking in mny of t he
criteria. The issues and the concerns of the ANC
about the appeal or application as related to the
standards of the zoning regul ati ons agai nst appea
or application nust be judged. It doesn't
reference the application, so it doesn't reference
particul ar concerns.

It does nmke a recommendation; it says
it voted to approve.

The name of t he person  who i's
authorized by the ANC to present the report, that
is not noted in here, either.

So what we have is a letter to M.
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Johnson not authorizing anyone to nake this to the
BZA. So | find this lacking in several respects,
five, and notice is a huge one, so | would suggest
that we not give the ANC report great weight in
this case. We can consider it in the record for
what it is, but not give it great weight.

MEMBER ETHERLY: | would agree, M.
Chair.

CHAI RPERSON GRI FFI S: Thank you, M.
Et herly. Thanks, Ms. M ler

H woul dn't be nmet because no one showed

up for representation. The other issues in terns
of proper and adequate notice -- and also she's
goi ng to add anot her one. In fact, we denied very

recently nunerous letters from the ANC in opposed
applications and non- opposed based on this,

specifically addressing of the regulations was a

mat t er.

You had additional ?

MEMBER M LLER: Sorry. If 1 went
t hrough the whole -- all the criteria -- it was

signed by the chairperson, so that criteria was
met .
CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER M LLER: But that's it.
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CHAI RPERSON GRI FFI'S: Okay. Very well .

It would go to show that, in fact, it
does not neet the requirenents of 3015.1, and
therefore will be taken into the record as a letter
of the chair, M. Leroy Thorpe, and not afforded
t he great weight.

That is all the governnment reports |
have attendant to this application unless others
are aware of any other subm ssions. W have gone
t hrough our entire testinony. At this point, |
think we can turn to M. Johnson for any closing
remar ks that he ni ght have.

MR. JOHNSON: Thank you, M. Chairman.

Having heard the comments of the Board
and the O fice of Planning, as well as the
representative, M. Padro, from the conmmunity, it
appears as if and we believe that we have satisfied
the requirements of the regulations to convert a
former nmedical building to an el even-unit apartnent
building which enhances the quality of t he
community where this building exists.

We believe that the circunstances, the
physi cal circunstances associated with the two
square bl ocks on which this |and and buil di ng rest,

is so extraordinarily untypical of an R-4
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characteristic that to view it in the context of
sati sfying the shall owness, the narrowness and the
difficulty, the ~constraints of conformng to
current zoning when recognizing this -- you have
accepted that this building was probably built and
predating the zoning regulations. Its changed
configuration and use does, in fact, conformto the
conprehensi ve pl an. It really does satisfy the
interests based on M. Padro's coments of what the
community would find acceptable. They don't object
to an apartnment building; what they are objecting
to is the fact that we can't identify nore than

five parking spaces for eleven potential tenants.

That seenms to be the overriding objection. As |
mentioned earlier in my testinony, we have
off-street parking -- |I'm sorry -- on-street

parking, which is allowed for anybody at certain
times of the day. The hospital has attenpted to
identify other resource parking and we know just by
the nature of being a part of a major urban area,
there are always parking concerns.

So to endorse this project is going to

in part help the university satisfy its owmn -- |I'm
sorry, the hospital, not the university. | keep
getting this -- excuse ne. It's going to help
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assist our wuniversity in supporting its nursing
staff. 1It's also going to add badly needed housi ng
to the city. Just from a basic common-sense
perspective, once this conversion has happened,
this hospital is not going to go back and convert
it to sonmething else. It's costing them too much
noney. By the tinme this is done, it my cost them
even nore than a mllion dollars.

So we have a serious econom c hardship

her e. Reducing to five units doesn't work as M.
Bill Davis' letter indicates. |If you |ook at rents
in the surrounding area, we wll not be able to

secure the kind of tenant for this area based on
the configuration in this square and adjacent uses,
| and wuses, building uses, to support a three-,
four-bedroom apartment at the kind of rates that
are justified.

The proposed use of this building as an
el even-unit building is really a reduction in use,
a reduction in vehicular, a reduction in pedestrian
usage, and pedestrian and vehicul ar circul ation.

The added | andscaping, the inprovenents
to the exterior and the inprovenents recommended
for the interior of the building are really going

to enhance this entire area and take an eyesore off
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the block, basically, even though the adjacent
client, the YWCA, has expressed sone concerns about
par ki ng.

We all know from -- assuming we're al
reasonable people who have responsibility to
protect the health, safety and welfare of our
constituents, the residents and those who work and
enjoy the opportunities that exist in the District
of Columbia will find that this is truly an asset
to this city. 1In that context, as an architect and
urban planner who is also a resident and a native
Washi ngt oni an who has seen the transition of this
area and many areas, | personally believe from ny
personal and professional experiences that this is
not going to be a detrinent.

You | ook at t he French Street
Nei ghbor hood Association, which 1is two blocks
north, and the parking that supports those
residences are within the confines of that street
and adj acent areas. The parking that is addressed
for our site, if you again look at the entire site,
we' ve got a square that is not R4. So therefore,
recognizing this is uniquely different, it will not
have a negative inpact for noise and traffic, and

ot her features that would allow this building to be
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used as a matter of right, including its use as a
dormtory or fraternity house or private club,
those may prove to provide sonme negative inpacts,
but not an apartnent building. W're putting sonme
very upscale finishes in this building.

Thi s bui | di ng, by t he way, i's
i ndependently wired for every unit, the nmechanica
systens are independently provided for each unit,
so at some point, this could be converted into a
condom ni um apartnment buil ding, which all ows even a
hi gher upscale use of the kinds of tenants that
cone into this building. Because this building is
i ndependently -- I'm sorry -- because each unit is
i ndependent|ly supported, it is going to be a very
upscal e building, and the fact that the hospital is
only a few blocks away, their security staff are in
close proximty and can be responding to issues
very quickly, and probably even faster in sone
instances than our own police when it cones to
i ssues in our comunities.

So, in essence, we believe that, wth
your approval, this building will, in fact, serve
to reinforce the intent of the regulations. Thank
you.

CHAI RPERSON GRI FFI S: Good. Thank you
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very nmuch, M. Johnson

VWhat | would like to do is set this for
deci sionmaking on our first public nmeeting in
Septenber. There are a couple of subm ssions. The
one subm ssion that | find nmost critical is the
final agreenent with the ACD only due to the fact
-- 1 know we have the letter and in the letter, it
indicates that this will be fairly quick to do.
Let's get that final agreenent; then we don't have
to add it into an order, it doesn't have to be a
condition if the order goes to approval. And the
i ssue, obviously, which you are fundanmentally aware
of, if that doesn't transfer to ownership, three
par ki ng spaces are reduced fromthis, which changes
the substance of the entire application. Rat her

t han having us hear it again, you process it again,

we'll seal it and go on with that.
I would in the neantine, in the
subm ssion, | would have you add who is the name on

the deed as retaining ownership, whether it's
actually an LLC, it's the hospital, or what other
entity.

I think also in this additional tine,
the testinmony that you have heard today, for ne,

was sonmewhat i1 1um nating on opportunities,
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meani ng, and directly, there mght be, in fact, a
par ki ng agreenent or car ownership agreement wth
the tenants in the building, specifically if it was
staff nmenbers. | would certainly think that there
would be an announcenent or some  sort of
notification to potential renters that parking was
not to be provided or how you were going to deal
with the parking for the tenants, whether it's
first cone, first served, whether they are tied to
specific units. | mean, what is the indication of
how those five space are actually going to be
utilized for the eleven wunits if this was to
progress?

Also in that time, M. Padro, as we
have indicated, we have held in abeyance the party
status application, so that may facilitate sone
tinme. That would not necessarily and in fact |
think the -- | would say the strong possibility is
that we wouldn't rehear or open the hearing again.

W might keep the record open for additional
subm ssions, but it's your recourse in the future
if a party status is granted in this case, so we
woul d look to keep the record open if there is a
subm ssion for that.

Yes?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

373
MEMBER ETHERLY: M. Chai r,

interesting, interesting suggestion. |  nean, |
agree with everything that you have asked for, but
|'"'m keeping ny mnd open to this issue of
resolution on the ANC front, and |'m wondering
whet her or not this is workable. My suggestion
woul d be not to put off the decisionmaking, nove
forward as is, but would there be confort wth
| eaving the record open for the ANC to make an
addi ti onal subm ssion if they so desire?

I'"'m kind of of mxed feelings there.
The reason why | struggle with it, it's normally
not a step | would necessarily offer, because we
of tenti nes hear concerns expressed, and this is not
to suggest that any of the representations that
have been made by M. Johnson with respect to his
outreach and the outreach of his client were not
undertaken or were not, in fact, as they are
repr esent ed.

Gven the fact that M. Padro, as an
SMD conmm ssioner, however, did cone down to express
sone concern and raised questions as relates to
whet her or not there was adequate notice, is there
any utility to be gained in keeping the record open

for such a subm ssion?
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CHAI RPERSON GRI FFI S: I'"'m not sure the

ANC neets in August.

MEMBER ETHERLY: No. I'"'m sorry if |
mssed -- when did you set for decisionmaking?
Sept enber ?

CHAI RPERSON GRI FFI S: Sept enber . But

we're the first --

MEMBER ETHERLY: OCh, you're talking
about the first --

CHAI RPERSON GRI FFI'S: The first meeting
i n Septenber.

MEMBER ETHERLY: Sept enber 9t h.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER ETHERLY: Ckay.

CHAI RPERSON GRI FFI S: ' m perfectly --
Ms. MIler?

MEMBER M LLER: My concern is if we
keep the record open, then we need to |eave an
opportunity for --

MEMBER ETHERLY: OF course.

MEMBER M LLER: -- responses to that.

MEMBER ETHERLY: OF course.

CHAI RPERSON GRI FFI S: Ri ght .

MEMBER M LLER:  Yes.

CHAI RPERSON GRI FFI S: | f was
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convinced -- | nean, the ANC could conceivably

change its position. My interest would be nore on

the substance, and | haven't heard, of all the
subm ssions -- | think M. Padro being here and in
his testimony | think has a good pulse of the
conmunity's issues. If we thought that we weren't
hearing all the issues and we could, then, not
deli berate on this case substantially, | would set

this off to December.

MEMBER ETHERLY: | nean, once again, it
woul d not be ny suggestion to put this -- to hold
this off. I mean, actually, no. "' m fine. ' m
fine.

CHAI RPERSON GRI FFI S:  Ckay.

MEMBER ETHERLY: Let's nove forward.

CHAI RPERSON CGRI FFI'S:  We can do this in
alittle bit of a hybrid. If there is an official

letter fromthe ANC that outlines a position and/ or
outlines issues and substantive issues, they, as
ANC would be a party in this case, would need to
serve it to the applicant, they need to serve it to
the Ofice of Zoning and put it into the record.

We would obviously, if there is such a docunment
provi ded, or pr oduced, rat her, we can take

responses to that. But rather than set the tine on
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it, that's all going to happen by the Septenber

neeting. So | appreciate you bringing that up. I
think it is an inmportant piece.

MR. JOHNSON: May | make a comrent ?

CHAI RPERSON GRI FFI'S:  Sur e.

MR.  JOHNSON: Well, | haven't had an
opportunity to review all of the letters that were
put before me this norning thoroughly, but | had a
chance to read them and it appears as if the two
overriding points that are raised are, one
par ki ng, and we don't want a dorm

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. JOHNSON: And the university -- the
hospital, rather, has already taken the initiative
to go to the CEO to endorse a letter saying we're
doi ng --

CHAI RPERSON GRI FFI'S:  That's my point,
is if we keep the record open for the ANC, | want
to see substantive issues of opposition outside of
t hose that we have al ready heard.

MR. JOHNSON: Right. Because they have
gone on record saying what the position is, and
par ki ng. They have gone on record.

MEMBER ETHERLY: And just to help

clarify that, I'm not so nmuch concerned about what
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| think the ANC is going to say, because it could

very well be the case that it cones back with a
different position, which is fine, so be it, you
know, we'll just deal with that in our deliberation
and go forward. It's more a way of just closing
off or putting a pin in this issue or this concern
that was raised about the ANC not having had an
opportunity to act.

The only reason why | offered that as a
suggestion in this particular instance and perhaps
not in sonme other instances where we've had a
simlar situation is because we did have the
presence of a comm ssioner who spoke in sonme detai
to concerns. You know, once again, no statenent
what soever with regard to what the applicant has
done because | think the applicant denpnstrated
that there has been some outreach. But if there is
perhaps a way of closing off the ANC | oop, | stil
agree with you, M. Chair, if the record can remain
open for sonething to conme in between now and when
t hat Septenber decisionmaking happens -- | think
M. Padro had indicated that the ANC would not be
meeting until Septenber, and that probably neans
after our Septenber 9th date.

| mean, once again, | could go either
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way. |"'m nore or less just kind of offering that
as a suggestion. But | agree with the comment that
was made by the applicant that, you know, the
substance of it, we have probably heard the two
i ssues that were raised, but just a suggestion.

CHAI RPERSON GRI FFI S: Okay. There it
i S. We can keep the record open for an official
letter fromthe ANC.

MEMBER M LLER: My | just make a
comment here?

CHAI RPERSON GRI FFI'S:  Sur e.

MEMBER M LLER: Because, | mean, | have
had some concerns about notice, does the community
know, does the ANC know, and | think at this late
date, if they were going to submt sonething which
you would even consider giving great weight to,
they should attest that they did not get notice,
because | think, from what | heard, | nean, our
records show that they were sent notice. ' m sure
it was in the D.C. Register, and nbost ANCs read the
D.C. Register. And | think the fact that M. Padro
knows about it and talked to another comm ssioner
reflects that the ANC probably had notice fromthat
way as well.

CHAI RPERSON GRI FFI' S:  Ckay.
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MR.  JOHNSON: And al so please bear in

m nd that the documents provided to the ANC and to
t he French Street Nei ghbor hood Associ ati on
basically are the sanme docunents. M. Padro
menti oned, oh, you' ve got one nore parKking space.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR, JOHNSON: Same draw ngs. So the
i ssues have been before them for nmany, nmany nonths.

CHAI RPERSON GRI FFI S: Okay. | think
we're clear.

Ms. Bail ey.

MS. BAILEY: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes.

MS. BAI LEY: A date -- first neeting,
Sept enber the 9th?

CHAI RPERSON GRI FFI'S:  Yes.

MS. BAI LEY: We're | ooking for a date
for subm ssion of material s?

CHAI RPERSON  GRI FFI S: As soon as
possi bl e.

MS. BAILEY: As soon as possible, sir?

CHAI RPERSON GRI FFI S: VWhen they are
ready, let's bring them into the record, but they
will be due -- go ahead.

MS. BAI LEY: August 15th? |Is that soon
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enough?

CHAI RPERSON GRI FFI S: Yes. That's two
weeks before?

MS. BAI LEY: No, that's actually --
let's see, August 15th, three weeks before.

CHAI RPERSON GRI FFI S: | think two weeks
prior to the hearing is fine.

MS. BAI LEY: Two weeks prior? That
woul d be August the 22nd.

CHAI RPERSON GRI FFI' S:  Ckay.

Any difficulty, M. Johnson, getting
that stuff together by August 22nd? Okay.

MR. JOHNSON:  Oh.

CHAI RPERSON GRI FFI S: One concern is
DHCD.

MR.  JOHNSON: Yes. | can't -- | don't
know how to address that other than go back to the
hospital and tell them to get your |awers to do
what ever you all need to do and help to -- ask DHCD
If they can accelerate their appraisal, because
that really appears to be the overriding factor --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. J OHNSON: - - i nfluencing the
deci si on. I mean, point blank, | don't want to
mention the nanmes of the folks that | spoke to in
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DHCD, but they said, "This really isn't of any

value to us. What can we do with a corner between
two alleys? Nothing."

CHAI RPERSON GRI FFI'S:  Ri ght .

MR, JOHNSON: But they've got to go
t hrough t hat.

CHAI RPERSON GRI FFI S: Well, it's not a
devel opabl e | ot.

MR. JOHNSON: Ri ght.

CHAI RPERSON  GRI FFI S: That's clear
The letter is clear that the intention is there
All I can say is we need 100 percent effort. I
think noting that this is -- that their appraisal
and the agreenent is holding up the BZA decision on
this -- | don't know what it will do for them but
it may be of interest. And if we don't have that
by the 9th, then we wll figure that out on the
9t h.

M. Moy.

MR.  MOY: M. Chairman, as a point of
clarification for the staff --

MR.  JOHNSON: Wait a mnute. You said
you need by -- initially you said the 15th, but --

CHAI RPERSON  GRI FFI S: The 22nd of

August .
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MR. JOHNSON: [|'msorry, the 22nd.

CHAI RPERSON GRI FFI'S:  Yes.

MR. JOHNSON: But at |east by the 9th.

CHAI RPERSON GRI FFI S: The 9th, we're
deciding it, so if you want us to consider it, it
better be in by the 22nd.

MR. JOHNSON: Ckay.

CHAI RPERSON GRI FFI'S:  Yes, M. Moy.

MR, MOY: Point of clarification for
the staff. Earlier in the hearing, there was sone
di scussion about the possibility of M. Padro
preparing a letter of authorization to represent
t he ANC. Woul d the record be open for that if he

chooses to do that?

CHAI RPERSON GRI FFI S: Oh. ['"m sorry.
Yes, we still have that open. OCkay.
MEMBER M LLER: Il think it was to

represent his single-menber district.

CHAI RPERSON GRI FFI S: Ri ght . You're
clear on that, right? Okay. | have to get a cup
of coffee after today.

Okay. Anything else, Ms. Bailey?

MS. BAILEY: No, M. Chairman. | think
with these late hours, you're going to have buy me

a cup of coffee, too.
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CHAI RPERSON GRI FFI S: Let's all go out

for a cup of coffee.

Is everyone clear on subm ssions, when
it's due, dates, when we're deciding it? Oof
course, the decisionmking on the 9th is clearly a
deci si onmaki ng public neeting. You are welcone to
attend it. There is no new testinmony; it 1is
del i beration fromthe Board.

M. Johnson, are you all set?

MR. JOHNSON: Yes, sir.

CHAI RPERSON GRI FFI S: Are you certain?

Okay.

Ms. Bailey, any other material that we
need to take care of this afternoon?

MS. BAILEY: That's it, M. Chairmn.

CHAI RPERSON GRI FFI S: Very well. Then
| can adjourn the 29 July 2003 afternoon session of
the BZA. Thank you all very mnuch.

MR. JOHNSON: Thank you.

CHAI RPERSON GRI FFI S: And I do
appreci ate everyone's patience with our schedule
this afternoon. W always seem to end sonmewhat on
tinme.

(Whereupon, at 6:30 p.m, the public

heari ng adj ourned.)
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