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 P-R-O-C-E-E-D-I-N-G-S 1 

 [9:45 a.m.]  2 

  CHAIRPERSON GRIFFIS:  Good morning, 3 

ladies and gentlemen.  Let me call to order the 29 4 

July 2003 morning hearing of the Board of Zoning 5 

Adjustment of the District of Columbia.  My name is 6 

Geoff Griffis, Chairperson.  With me today is Mr. 7 

Etherly and also Ms. Miller.  Representing the 8 

National Capital Planning -- or representing the 9 

Zoning Commission with us is Mr. Parsons, and our 10 

representative from the National Capital Planning 11 

Commission has been called out of town and will not 12 

be present today. 13 

  Copies of today's hearing are available 14 

to you.  They are located close to the door where 15 

you entered into the hearing room.  Please pick one 16 

up and you can see what is on the agenda and where 17 

you fall on the agenda. 18 

  There are a couple of things that I 19 

need to make sure that people fully understand 20 

before we begin.  First of all, all public hearings 21 

before the Board of Zoning Adjustment are recorded; 22 

therefore, we ask several things of you. 23 

  First of all, we ask that you refrain 24 

from making any disruptive noises or actions in the 25 
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hearing room so you don't disrupt the testimony 1 

being provided.  Also, I would ask that people turn 2 

off cell phones or beepers or put them on some sort 3 

of setting that you don't disrupt the proceedings 4 

in the hearing room as we continue, and, very 5 

importantly, when coming forward to speak to the 6 

Board, you are going to need to do several things. 7 

  First of all, come forward, have a 8 

seat, make yourself comfortable at the table.  You 9 

will need to turn the microphone on.  You can do 10 

that by touching the base.  We will let you know if 11 

it's not on.  Also, you will need to give us your 12 

name and your address for the record.  You only 13 

need to do this once.  That way, all things being 14 

recorded from you will be correctly attributed to 15 

you.  And then obviously we will need you to speak 16 

into the microphone at all times.  Anything said 17 

outside or in the hearing room is not on the 18 

record, so it's important that you say everything 19 

appropriately into the record. 20 

  The orders of procedures today for 21 

special exception and variances is first we will 22 

hear from witnesses of the applicant in the 23 

applicant's case. 24 

  Second, we will have government reports 25 
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attendant to the application such as the Office of 1 

Planning's report or Department of Transportation 2 

and any other agencies that have reported. 3 

  Third, we will hear from the Advisory 4 

Neighborhood Commission. 5 

  Fourth, we would hear from persons 6 

and/or parties in support of the application. 7 

  Fifth would be parties and persons in 8 

opposition. 9 

  Sixth, finally we will have closing 10 

remarks by the applicant. 11 

  Cross-examination of witnesses is 12 

permitted by the applicant or parties in the case. 13 

 The ANC within which the property is located is 14 

automatically a party in the case. 15 

  The record will be closed at the 16 

conclusion of each case except for any material 17 

that is specifically requested by the Board, and 18 

the Board will be very specific if additional 19 

information is to be provided and when that is due 20 

into the Office of Zoning so that it might be part 21 

of the record.  Of course, it goes without saying, 22 

after that is received, the record would then be 23 

finally closed and no other information would be 24 

accepted. 25 
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  The Sunshine Act requires that this 1 

Board conduct all public hearings in the open and 2 

before the public.  This Board may, however, 3 

consistent with its rules of procedure and the 4 

Sunshine Act, enter into executive session.  5 

Executive session would be for the purposes of 6 

reviewing the record or deliberating on a case. 7 

  The decision of this Board in all 8 

contested cases, of which those are what we hear, 9 

must be based exclusively on the public record; 10 

therefore, we ask people present today to not 11 

engage Board members in any type of conversation so 12 

that we do not give the appearance of not 13 

deliberating solely on the record. 14 

  I believe we can entertain any 15 

preliminary matters.  Preliminary matters are those 16 

which relate to whether a case will or should be 17 

heard today such as requests for continuance, 18 

postponements or withdrawals, or whether proper and 19 

adequate notice of the case has been provided. 20 

  If you are not ready to proceed with a 21 

case today or you believe that the Board should not 22 

hear a case today or you have any other preliminary 23 

matters that I have not outlined, now would be the 24 

time to bring that to the attention of the Board.  25 
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You can give us an indication that you have a 1 

preliminary matter by coming forward and having a 2 

seat at the table. 3 

  I think I overlooked also people giving 4 

testimony need to fill out two witness cards.  5 

Witness cards are available at the table where you 6 

entered in and also available in front of us.  Two 7 

witness cards are to be filled out prior to giving 8 

testimony, and those go to the recorder, who is 9 

sitting to my right. 10 

  With that, let me say a great good 11 

morning to our Office of Zoning staff with us 12 

today, Ms. Bailey and Mr. Moy.  Mr. Nyarku is also 13 

assisting the Board on my very far left. 14 

  Let me ask Ms. Bailey if there are any 15 

preliminary matters for the Board's attention at 16 

this time. 17 

  MS. BAILEY:  Mr. Chairman and to all, 18 

good morning. 19 

  There are no preliminary matters that 20 

staff has at this time, Mr. Chairman. 21 

  CHAIRPERSON GRIFFIS:  Very well.  I 22 

will ask again if anyone has any preliminary 23 

matters who is in attendant and can come forward? 24 

  (No response.) 25 
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  CHAIRPERSON GRIFFIS:  Not seeing anyone 1 

indicate by coming forward, let us call the first 2 

case in the morning. 3 

 APPLICATION OF CLAUDIO AND LUCIA ROSAN 4 

 17044 ANC-1C 5 

  MS. BAILEY:  And that is Application 6 

Number 17044 of Claudio and Lucia Rosan, pursuant 7 

to 11 DCMR 3103.2 for a variance from the use 8 

provisions under Section 350.4 to establish an 9 

inn/tourist home that would contain 15 units.  The 10 

property is located in an R-5-D District at 11 

premises 2005 Columbia Road, Northwest.  It's also 12 

located in Square 2536 on Lot 150. 13 

  Please stand, all those persons wishing 14 

to testify today, please stand to take the oath. 15 

  (Witnesses sworn.)  16 

  MS. BAILEY:  I'm assuming -- Mr. 17 

Chairman, there are several requests for party 18 

status.  Perhaps I was a little mature in asking 19 

the applicants to have a seat at the table. 20 

  CHAIRPERSON GRIFFIS:  No, I think 21 

that's fine.  Why don't you have a seat, make 22 

yourselves comfortable.  The Board will take up the 23 

requests for party status at this time, of which we 24 

have four.  I'm going to read them out.  If you 25 
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think that you have actually put in a request for 1 

party status and I do not identify you, then I 2 

would ask for you to come up quickly and give us 3 

that indication. 4 

  I have Exhibit Number 28, which is the 5 

Wyoming Condominium Association located at 2022 6 

Columbia Road.  I have Peter Leon, the Oakland 7 

Condominium, Exhibit Number 28, 2006 Columbia Road, 8 

Northwest.  Both those were requests that were 9 

timely filed.  The Kalorama Citizens Association, 10 

which is Exhibit Number 26, also a request was 11 

timely filed; and Frank C. Ballance, Exhibit Number 12 

22, of 2009 Columbia Road, Northwest, a request was 13 

also timely filed. 14 

  Is that complete?  Does anyone here 15 

present think that they put in a request for party 16 

status that I have not identified? 17 

  (No response.) 18 

  CHAIRPERSON GRIFFIS:  Very well.  19 

Seeing no indication of such, let's take up the 20 

first, then, the Wyoming Condominium Association. 21 

  Board members, I will hear comments or 22 

questions. 23 

  First, I want to make a comment on the 24 

application that was put in by the Wyoming.  This 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 13 

is somewhat of a digression, but I want to make a 1 

very strong clarification. 2 

  In their Item 1 of page -- well, they 3 

are not numbered, but Item 1, "How the association 4 

would be adversely impacted if the application is 5 

approved," first, and I read, "The variance would 6 

establish a precedent whereby an inn/tourist house 7 

or this business could be conducted in our 8 

residential zone." 9 

  Let me make a clarification of this.  10 

First of all, the Board, when hearing variances and 11 

special exceptions cases, looks at each individual 12 

case.  We do not set precedence.  So any ruling or 13 

decision on an application stands alone and is 14 

based on the uniqueness, the practical difficulty, 15 

and the fact that it would not impair the intent 16 

and integrity of the zone plan of that application. 17 

  So I understand the concern, but I 18 

believe that it is, in fact, not as strong of a 19 

concern as one might think.  This would not give a 20 

by-right, I guess directly stated, a by-right 21 

development opportunity to an inn/tourist house 22 

anywhere else; rather, they would also need and be 23 

required to bring in an application for approval 24 

and relieve with the regulations. 25 
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  That being said, however, the 1 

association, the homeowners' association, is 100 2 

residents.  They requested party status because 3 

they are located within 200 feet.  It seems the 4 

proximity is somewhat there. 5 

  Let me make also another fundamental 6 

statement about all of the applications.  If I'm 7 

not incorrect, they are all raising similar issues. 8 

 Of course, there is the traffic, the noise, the 9 

volume and the use. 10 

  What concerns me is the fact that Item 11 

6 of our application, which I feel is the strongest 12 

and most difficult for our review of granting party 13 

status, and it reads, "Explain how the person's 14 

interest will be more significantly distinctly or 15 

uniquely affected in character or kind by the 16 

proposed zoning action than that of other persons 17 

in the general public," point being what rises to 18 

the level of being granted party status -- and I 19 

should say that you do not require party status to 20 

be a participant in the case.  Anyone present today 21 

can give testimony.  The importance of party status 22 

is you become a full participant in the 23 

application, in the case, meaning there is a high 24 

standard of requirement and responsibility to that. 25 
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  First of all, as a party, you can 1 

clearly cross-examine witnesses; however or, I 2 

should say, in addition, this Board will require 3 

certain things of parties; that is, submissions, 4 

briefings.  At the final and conclusion of the 5 

case, we often ask for draft orders or findings of 6 

facts, conclusions of law.  It is a large 7 

responsibility to be granted party status in a 8 

case. 9 

  Again, I say that anyone can give 10 

testimony.  They can give testimony as representing 11 

100, 100,000 people, or as an individual, and that 12 

testimony is very important to the participation of 13 

the Board. 14 

  So all that being said, I would have 15 

people think strongly on whether their 16 

participation is actually needed to be at the party 17 

status level or whether they are here to give 18 

testimony, and also if each of these four parties 19 

brings up the identical issues, the Board often and 20 

I think in this case has particular problem with 21 

seeing how there is unique characteristics of 22 

effect by four parties that are being affected 23 

identically.  Again, we often have parties that 24 

join the day of a hearing into one party that can 25 
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represent and cross-examine on those issues. 1 

  So, that being said, let's take brief 2 

deliberation from the Board on the first 3 

application, and what I think we can do is walk 4 

through all of these.  I will give a moment.  If 5 

there is an application for party status that wants 6 

to address the Board based on what I have just 7 

said, you can give an indication.  Just come 8 

forward and have a seat at the table. 9 

  Any questions, clarification, then, on 10 

the Wyoming Condominium Association from the Board? 11 

  COMMISSIONER PARSONS:  Mr. Chairman? 12 

  CHAIRPERSON GRIFFIS:  Yes. 13 

  COMMISSIONER PARSONS:  Following on on 14 

your comments, and I know you don't want to do it 15 

this way, but I thought I would just get to it, -- 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  COMMISSIONER PARSONS:  -- the only one 18 

who seems to qualify under that Item 6, in my 19 

judgment, is Mr. Ballance, who is separated from 20 

this property by one other property.  The rest are 21 

associations within 200 feet but don't seem to 22 

explain in their pleadings, if you will, or their 23 

application that they would be uniquely affected in 24 

any way. 25 
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  CHAIRPERSON GRIFFIS:  Very good. 1 

  Others? 2 

  (Pause.)  3 

  CHAIRPERSON GRIFFIS:  On any of them, 4 

then.  Let's take comments.  Obviously we have read 5 

and deliberated. 6 

  I believe Mr. Parsons has indicated 7 

well Mr. Ballance's uniqueness in terms of the 8 

application; however, I also find an important 9 

uniqueness in the Kalorama Citizens Association's 10 

application as it's an organization that represents 11 

the larger community and the larger issues and 12 

impacts of the community.  It obviously represents 13 

the immediate neighborhood and its impact overall. 14 

 It seems to be a different perspective than Mr. 15 

Ballance's might bring although the issues are 16 

similar.  I think that the fact of what they have 17 

stated -- one, their long history in the 18 

neighborhood, but also the whole reason why it was 19 

developed as an association -- brings an important 20 

perspective that would lend itself to identifying 21 

its unique impacts to the surrounding area. 22 

  Frankly, I think we can expedite this a 23 

little bit.  I would think that, in fact, the 24 

Kalorama Citizens Association's issues and concerns 25 
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and representation would include those of the 1 

condominium associations, the other two that have 2 

been identified here, and wondered whether they 3 

wouldn't want to combine into a single party 4 

application. 5 

  Ms. Miller, did you have comments? 6 

  MEMBER MILLER:  Well, I was just 7 

looking at Wyoming Condominium Association and they 8 

say they are in direct view and earshot of the 9 

applicant's property, and that seems to me to be a 10 

fairly unique location that's directly impacted. 11 

  It also looks like -- Peter Leon is 12 

also, you know, directly across the street.  So 13 

maybe these parties could merge and get that view 14 

represented as one party.  It's just a suggestion. 15 

 I don't think they're the same as the Kalorama 16 

Citizens Association. 17 

  CHAIRPERSON GRIFFIS:  I see.  I see. 18 

Okay. 19 

  There it is.  Yes?  Just come forward. 20 

  MR. MILLER:  I'm Chris Miller 21 

representing the Wyoming, and I would like to 22 

suggest that the people in the front of our 23 

building in the Wyoming would be affected in 24 

exactly the same way as those in Mr. Ballance's 25 
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building and the Oakland, which I believe was your 1 

comment; therefore, we would like party status, and 2 

also perhaps join forces with Mr. Ballance as you 3 

suggested. 4 

  CHAIRPERSON GRIFFIS:  Is Mr. Ballance 5 

here? 6 

  MR. BALLANCE:  Yes. 7 

  CHAIRPERSON GRIFFIS:  Have you guys 8 

talked? 9 

  MR. BALLANCE:  Yes. 10 

  MR. CRAWFORD:  I'm Peter Crawford -- 11 

  CHAIRPERSON GRIFFIS:  Can you turn on 12 

your microphone? 13 

  MR. CRAWFORD:  Good morning.  I'm Peter 14 

Crawford.  I represent the Oakland Condominium.  15 

Peter Leon could not be here today. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MR. CRAWFORD:  I'm a member of the 18 

board of directors of the Oakland and represent the 19 

association. 20 

  CHAIRPERSON GRIFFIS:  That's fine. 21 

  MR. CRAWFORD:  We would be happy to 22 

join with the other two buildings. 23 

  CHAIRPERSON GRIFFIS:  Okay. 24 

  MR. CRAWFORD:  We are directly across 25 
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the street from the subject property and we are 1 

directly impacted.  We are within 60 feet. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Right.  3 

And, believe me, the Board is not questioning 4 

impact; the Board, in order to grant the party 5 

status, as I said, we look in granting party status 6 

for those that would somehow have unique 7 

characteristics or unique issues essentially.  So 8 

this is good. 9 

  Mr. Ballance, have you talked to these 10 

gentlemen?  Do you have any difficulty in joining 11 

in a single party? 12 

  MR. BALLANCE:  I have no difficulty 13 

whatsoever.  I just might say by way of explanation 14 

when we discovered this activity and the 15 

possibility of this in the neighborhood, we had not 16 

necessarily -- some of us knew each other, but we 17 

hadn't necessarily made contact.  So in order to 18 

preserve some sort of right, and I just -- 19 

  CHAIRPERSON GRIFFIS:  Right.  No, it's 20 

totally understandable.  This is not out of the 21 

ordinary itself. 22 

  MR. BALLANCE:  So I'm perfectly 23 

prepared to join with all of the others.  We may 24 

have slightly different perspectives from our 25 
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particular location, but I think we're certainly in 1 

great agreement, and we have subsequently met 2 

together, and so we have clarified, I think, the 3 

issues to a great degree by meeting together. 4 

  So I am perfectly prepared to join in 5 

and, frankly, the KCA and other associations speak 6 

for me on this as well.  So I don't know whether 7 

that's sufficient for your purposes. 8 

  CHAIRPERSON GRIFFIS:  Well, that's an 9 

interesting comment, Mr. Ballance. 10 

  MR. BALLANCE:  The one thing I might 11 

say in addition, just from the perspective here, is 12 

that I have lived in the residence at 2009 Columbia 13 

Road for slightly over ten years at this point and 14 

therefore watched the events that the place in 15 

question -- 16 

  CHAIRPERSON GRIFFIS:  Okay.  Outside of 17 

testimony at this point, let's stick to the 18 

application. 19 

  Mr. Ballance, you just made a 20 

fundamental statement that the Kalorama Citizens 21 

Association also represent your views.  Doesn't 22 

that do away with your own standing for party 23 

status? 24 

  MR. BALLANCE:  No, I don't think it 25 
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does.  I think there can be a similarity of views. 1 

 I'm perfectly -- I think I'm in complete agreement 2 

with what the Kalorama Citizens Association has 3 

said.  I'm a member.  So I don't think it in any 4 

way undercuts or changes my -- 5 

  CHAIRPERSON GRIFFIS:  But you have 6 

something distinct from what the Kalorama 7 

Association is going to be presenting? 8 

  MR. BALLANCE:  No.  I'm perfectly 9 

prepared for the Kalorama Associations, besides 10 

what I have written -- 11 

  CHAIRPERSON GRIFFIS:  So do you want to 12 

join the Kalorama Citizens Association in their 13 

application for party status? 14 

  MR. BALLANCE:  Yes.  Yes. 15 

  CHAIRPERSON GRIFFIS:  Okay.  I think 16 

that is actually more let's say simpatico.  Mr. 17 

Ballance, why don't you talk to the Kalorama 18 

Citizens Association, make sure that's okay.  I'm 19 

going to ask them to come up and confirm that and 20 

answer any questions that we may have of them, and 21 

look to the condominium associations as joining as 22 

a party status at this point, so we have two 23 

applications for party status before us. 24 

  Is that amenable, acceptable? 25 
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  MR. CRAWFORD:  Yes, I think that's 1 

acceptable to the Oakland. 2 

  CHAIRPERSON GRIFFIS:  Okay.  And also 3 

to the Wyoming? 4 

  MR. CRAWFORD:  As I understand it, the 5 

recommendation is that the Oakland and the Wyoming 6 

would join together in party status and that the 7 

Kalorama Citizens Association would represent other 8 

parties. 9 

  CHAIRPERSON GRIFFIS:  That's correct. 10 

  MR. MILLER:  Two separate party 11 

statuses. 12 

  CHAIRPERSON GRIFFIS:  That's correct. 13 

  MR. MILLER:  Yes. 14 

  MR. CRAWFORD:  Yes.  That's acceptable 15 

to the Oakland. 16 

  MR. MILLER:  And to the Wyoming. 17 

  CHAIRPERSON GRIFFIS:  Excellent. 18 

  Other questions, Board?  19 

Clarifications? 20 

  (No response.) 21 

  CHAIRPERSON GRIFFIS:  Mr. Ballance, if 22 

you wouldn't mind just taking a moment to talk to 23 

the Kalorama Citizens Association.  Let me have the 24 

applicants introduce themselves for the record at 25 
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this time, if you wouldn't mind just turning on the 1 

microphone, give me your name and your address. 2 

  MS. ROSAN:  My name is Lucia Rosan.  We 3 

still reside in Virginia. 4 

  CHAIRPERSON GRIFFIS:  What is your 5 

address, please? 6 

  MS. ROSAN:  1700 Sherwood Hall Lane, 7 

Alexandria, 22306. 8 

  CHAIRPERSON GRIFFIS:  Thank you. 9 

  MR. ROSAN:  Good morning.  My name is 10 

Claudio Rosan.  We reside -- 11 

  CHAIRPERSON GRIFFIS:  Yes. 12 

  MR. ROSAN:  This is my wife. 13 

  CHAIRPERSON GRIFFIS:  Very good.  Okay. 14 

  As applicants -- we have requests for 15 

party status before us.  The Board needs to 16 

deliberate and decide whether we grant or deny 17 

party status.  As an applicant, I'm asking first of 18 

all, have you seen the applications for party 19 

status? 20 

  MS. ROSAN:  We probably glanced at it. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Then do 22 

you understand the issues that they are bringing up 23 

in their application for party status? 24 

  MS. ROSAN:  Their concerns -- 25 
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  CHAIRPERSON GRIFFIS:  Yes. 1 

  MS. ROSAN:  -- about noise and -- 2 

  CHAIRPERSON GRIFFIS:  Right.  So you 3 

understand those. 4 

  MR. ROSAN:  Uh-huh. 5 

  CHAIRPERSON GRIFFIS:  Okay.  Now the 6 

important question is, do you have any objection to 7 

this Board granting party status to single party 8 

joined the Wyoming Condominium Association and the 9 

Oakland Condominium Association? 10 

  MS. ROSAN:  I don't think so.  We 11 

wouldn't know why we would say no, so as far as we 12 

are concerned, it's okay. 13 

  CHAIRPERSON GRIFFIS:  Okay.  So I can 14 

take that as a definitive no objection to the 15 

granting of party status -- 16 

  MS. ROSAN:  Yes. 17 

  CHAIRPERSON GRIFFIS:  -- to the 18 

Condominium Association party? 19 

  MS. ROSAN:  Yes. 20 

  MR. ROSAN:  Yes, no objection. 21 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 22 

you. 23 

  We have an application for party status 24 

-- it's my assumption that the Kalorama Citizens 25 
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Association has talked to Mr. Ballance and they are 1 

okay with joining in party application, party 2 

status application.  You just give me a yes.  Very 3 

good.  There is an indication that that is correct. 4 

  So we have another application for 5 

party status from the Kalorama Citizens 6 

Association.  Do you have any objection to this 7 

Board granting party status to the Kalorama 8 

Citizens Association? 9 

  MS. ROSAN:  No, sir. 10 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 11 

very much. 12 

  Okay.  Board members, let me hear from 13 

you first of all on the application of party status 14 

of the Wyoming Condominium and the Oakland 15 

Condominium.  I will call that the Condominium 16 

Party.  Questions, clarifications? 17 

  (No response.) 18 

  CHAIRPERSON GRIFFIS:  Then can I hear 19 

any objections to granting party status of those 20 

two? 21 

  (No response.) 22 

  CHAIRPERSON GRIFFIS:  I don't hear any 23 

objection, then I will take as consensus of the 24 

Board we can grant party status to the Wyoming 25 
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Condominium and jointly the Oakland Condominium, 1 

known at this application proceeding as the 2 

Condominiums. 3 

  Then let's go to Kalorama Citizens 4 

Association which has incorporated Mr. Ballance as 5 

well as, as Mr. Ballance has stated, he is a member 6 

of the Kalorama Citizens Association, as well as 7 

representing their entire membership and issues.  8 

We have a full and well articulated application for 9 

party status.  I would ask for any comments, 10 

questions, deliberation? 11 

  (No response.) 12 

  CHAIRPERSON GRIFFIS:  And if there is 13 

none, I would ask for any objection to granting 14 

party status to the Kalorama Citizens Association. 15 

  (No response.) 16 

  CHAIRPERSON GRIFFIS:  Very well.  Not 17 

hearing any objection from the Board, I would also 18 

have the Kalorama Citizens Association be granted 19 

party status at this time.  We do now have two 20 

parties attendant to this application. 21 

  Again, I will say anyone that's here, 22 

of course, would be free to give testimony as a 23 

person; however -- well, we will deal with that as 24 

it goes. 25 
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  As we go into cross-examination, I 1 

would ask for those parties that are joined if they 2 

would just coordinate and have a single person do 3 

any cross-examination.  I don't mind having 4 

different people cross-examine different witnesses 5 

if there are witnesses.  What we will not be able 6 

to have, however, is different people 7 

cross-examining the same witness, if that's very 8 

clear.  We often run into a very difficult problem 9 

of having six parties that come up and each one 10 

tries to cross-examine, and we do that and we are 11 

guaranteed to be here until Thursday, and we've got 12 

a lot of other cases to get to today. 13 

  So that being said, let's move on.  I 14 

think there's -- 15 

  MR. ROTH:  Mr. Chairman? 16 

  CHAIRPERSON GRIFFIS:  Yes?  If there 17 

are issues that we can take up, just please feel 18 

free to come forward and we will address it 19 

quickly. 20 

  MR. ROTH:  Thank you, Mr. Chairman.  My 21 

name is the record is Alan Roth, I'm the chairman 22 

of the Adams Morgan ANC. 23 

  This is the first time I have 24 

participated in a BZA hearing at this level, and so 25 
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what I'm wondering about is in reference to the 1 

issue of cross-examination of witnesses, I'm happy 2 

to coordinate, and we have done some coordination 3 

already.  I can't sit here and say for a fact that 4 

none of the other parties hadn't prepared their own 5 

cross-examination and so I'm sure we can work that 6 

out, but does the ANC have some independent status 7 

in that? 8 

  CHAIRPERSON GRIFFIS:  Absolutely, Mr. 9 

Roth, because you are granted party status 10 

automatically and I should have asked if you had 11 

any objection to granting the party status of 12 

applications that just came in. 13 

  MR. ROTH:  The answer to that is no. 14 

  CHAIRPERSON GRIFFIS:  You have 15 

clarified the record for me. 16 

  Mr. Roth, yes, the ANC stands alone as 17 

a party and does its own cross-examination, case 18 

presentation and the like.  There is absolutely 19 

nothing wrong, and in fact we encourage it, if you 20 

want to combine cross-examination with others that 21 

are conducting it. 22 

  The most important thing is that when 23 

we get into cross-examination, testimony, and even 24 

case presentation, the Board will be fairly direct, 25 
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and it doesn't give any indication of our opinion 1 

or our deliberation on the case, but we will cut 2 

you off if we're getting redundant 3 

cross-examination, if we feel cross-examination is 4 

not germane to the case, or if the case 5 

presentation again is being redundant.  So it's all 6 

the better to get that consolidated. 7 

  What we will do, we will set an order 8 

for quick cross-examination.  I don't anticipate 9 

taking a lot of time with this, but the procedure 10 

will be and what we can do is either we can take 11 

the ANC last, if you want -- usually our order is 12 

the ANC would go first in all the proceedings.  So 13 

when we get to that point, I will ask you what you 14 

want to do and we can proceed in that fashion.  15 

That way, you can see what goes, and if something 16 

isn't covered, you can follow up. 17 

  MR. ROTH:  We will do our best to 18 

coordinate, and if the Board has no objection, I 19 

think it would be appropriate actually for me to go 20 

first. 21 

  CHAIRPERSON GRIFFIS:  Excellent. 22 

  MR. ROTH:  So, that's fine.  Thank you. 23 

  CHAIRPERSON GRIFFIS:  That's perfect.  24 

Very good.  Thank you very much. 25 
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  Any other preliminary issues that the 1 

Board needs to address at this time?  2 

Clarifications, quick clarifications of procedure? 3 

  (No response.) 4 

  CHAIRPERSON GRIFFIS:  If not, then let 5 

us go forward and ask the Rosans, if they are 6 

ready, they can present their case for the Board. 7 

  MS. ROSAN:  Yes. 8 

  CHAIRPERSON GRIFFIS:  All set?  9 

Excellent.  Thank you. 10 

  MS. ROSAN:  Well, we don't have a lot 11 

to say other than the reason we purchased the 12 

building was because we knew of Columbia Guest 13 

House and we saw it for sale and we wanted to buy 14 

it.  We know the business was there for many years. 15 

 The tax office was able to tell us that they were 16 

paying excise sales tax, hotel tax, whatever they 17 

call it, since 1979.  They gave us -- they couldn't 18 

give us the documentation, but they did send a 19 

letter, they did provide us with a letter, because 20 

they said it was private information, they couldn't 21 

give us the printout showing that they were paying, 22 

but the point is the business was there at least 23 

paying taxes for 24 years and they were there 24 

before that. 25 
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  We did a chronological and beginning 1 

from 1949 when Mrs. Byrd, the mother, purchased the 2 

property, it was already a tenement house, and then 3 

from there on, it stayed a tenement house and then 4 

it became a rooming house.  I don't know at what 5 

point it became a guest house, but that's what it 6 

is. 7 

  We purchased because we are in the 8 

business and we knew -- we got guests that were at 9 

the Columbia Guest House and called us to stay with 10 

us because they were unhappy for some reason, so we 11 

knew of the business.  We have brought with us some 12 

of the tourist books that shows them being listed 13 

as a guest house. 14 

  Our intention is not to continue the 15 

type of business they were doing because they were 16 

not a very nice place, it was very rundown, 17 

therefore they took in whomever.  We are trying to 18 

make it a very nice place and to make it a guest 19 

house for people coming from overseas.  We 20 

advertise heavily in Europe. 21 

  Like we told the people that have 22 

raised a concern, they could visit our website and 23 

see what we are about.  The neighbors, the people 24 

that we are neighbors with right now, nobody has a 25 
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complaint about us.  We are just a -- I don't know 1 

what to say -- just a -- we're just trying to make 2 

a living and doing a decent business.  I'm sorry, 3 

I'm getting nervous.  I'm forgetting what I'm 4 

supposed to be saying. 5 

  CHAIRPERSON GRIFFIS:  That's okay.  We 6 

will try not to make you nervous because the most 7 

important thing for us is to get all the facts. 8 

  Now, let me first see if I understand 9 

your submissions and also your testimony, and then 10 

-- well, let me give a quick clarification.  There 11 

will be some issue of importance for the Board to 12 

understand how  the business functions, especially 13 

as it directly relates to some of the issues that 14 

are coming up in opposition, you know, noise and 15 

parking and traffic and all that, but 16 

fundamentally, the Board doesn't make its decision 17 

on the fact that, well, you know, this is a nice 18 

business and we like it, so it's okay.  19 

Fundamentally, the Board looks to Section 350, 20 

which is matter-of-right uses, and the use as it 21 

has been provided is not an allowable 22 

matter-of-right use in this location, and that's 23 

why you are here obviously.  So a use variance is 24 

requested. 25 
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  Let me also say a use variance is the 1 

highest and the most difficult test to prove before 2 

this Board and it goes to three things that need to 3 

be talked about:  Why, first of all, this property 4 

is unique from those around it.  Out of that 5 

uniqueness or, you know, special circumstances, out 6 

of that arises an undue hardship, and that undue 7 

hardship would then be expressed to us.  And 8 

thirdly, that if this was granted, that it would 9 

not impair the intent or the integrity of the zone 10 

plan and map, meaning it wouldn't absolutely be 11 

catastrophic to the rest of what is zoned in the 12 

area or uses or areas. 13 

  Now, I think what helps me in looking 14 

at use variance and really what has to be addressed 15 

and has to be adequately proven is the fact that 16 

there is no other matter-of-right use that this 17 

property could be utilized with, meaning there is 18 

nothing else that this is good for except for 19 

something that is outside of those that are 20 

matter-of-right or special exception cases. 21 

  Now, you have talked about the past 22 

history of this, and I think that's important to 23 

understand, but as I have outlaid the test, that 24 

doesn't give you the matter-of-right ability to 25 
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continue a non-conforming or an illegal use, and it 1 

certainly doesn't allow anyone to establish 2 

anything else because, well, you know, this was 3 

done incorrectly in the past. 4 

  The other important thing I wanted to 5 

address, because I understand what you're saying, 6 

is that you looked at, you know, tourist books that 7 

were listing things, if I'm not mistaken, you 8 

actually had an MRIS listing of the zoning and the 9 

use and there's other sort of documentation that 10 

speaks to this,  the hotel occupancy tax returns, 11 

all of this is important in understanding why you 12 

have come to this position; however, I have not 13 

seen in the record yet, and I bring this up so that 14 

you can point me to it if it's here, an actual 15 

authority that would be the proper authority to 16 

tell you what the zoning and the matter-of-right 17 

uses would be.  You know, it's one thing for the 18 

tax and property offices to tell you something or 19 

MRIS to tell you something, but unless that came 20 

from, for instance, the Office of Zoning that told 21 

you exactly who would certify what the zoning is 22 

and matter-of-right use, we can't rely on them 23 

because they don't -- they don't give the 24 

designations. 25 
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  Now, you did, and as I read 350.4, 1 

Section D -- well, I don't know. 2 

  MS. ROSAN:  We rewrote that. 3 

  CHAIRPERSON GRIFFIS:  Pardon me? 4 

  MS. ROSAN:  We rewrote it. 5 

  CHAIRPERSON GRIFFIS:  Rewrote which? 6 

  MS. ROSAN:  Is that the Form 120 that 7 

you are -- 8 

  CHAIRPERSON GRIFFIS:  Do we have the 9 

past C of O on this building? 10 

  MS. ROSAN:  The what?  I'm sorry. 11 

  CHAIRPERSON GRIFFIS:  The past 12 

certificate of occupancy. 13 

  MS. ROSAN:  Yes. 14 

  CHAIRPERSON GRIFFIS:  What is the date 15 

on it?  It's for a rooming house. 16 

  MR. ROSAN:  Do you mean the last one or 17 

the first one? 18 

  CHAIRPERSON GRIFFIS:  No, the previous 19 

-- 20 

  MR. ROSAN:  Oh, the previous. 21 

  CHAIRPERSON GRIFFIS:  I have it.  I 22 

can't read it. 23 

  MS. ROSAN:  This one is better.  Can I 24 

-- 25 
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  CHAIRPERSON GRIFFIS:  That's okay.  1 

Just tell me what the date is on that.  Is it '68? 2 

  MS. ROSAN:  Well, the first one was 3 

issued to Mrs. Byrd in -- 4 

  CHAIRPERSON GRIFFIS:  Right.  What is 5 

the date on it? 6 

  MS. ROSAN:  April 10, 1950.  This is 7 

the application for occupancy, certificate of 8 

occupancy. 9 

  CHAIRPERSON GRIFFIS:  That's a 10 

certificate of occupancy, is it not? 11 

  MS. ROSAN:  That's a later one.  The 12 

date on that is September 5th, '69, but there were 13 

earlier ones. 14 

  CHAIRPERSON GRIFFIS:  That doesn't 15 

matter.  Well, the earlier ones, what was the 16 

proposed use listed on the certificate of 17 

occupancy? 18 

  MS. ROSAN:  The earliest one, April 19 

10th, 1950, a tenement house. 20 

  CHAIRPERSON GRIFFIS:  Okay.  So it's 21 

just what you said in your testimony and also in 22 

the other submissions -- it was a tenement house, 23 

which is -- 24 

  MS. ROSAN:  When she purchased -- 25 
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  CHAIRPERSON GRIFFIS:  I don't know who 1 

can define what a tenement house is, but they are 2 

now illegal in the District. 3 

  So from a tenement house, it went to a 4 

rooming house, and then it stayed consistently a 5 

rooming house in the certificate of occupancy up 6 

until you purchased it; is that correct?  And then 7 

you were issued a certificate of occupancy. 8 

  MS. ROSAN:  We applied for a change of 9 

ownership first, because you are allowed to do 10 

that. 11 

  CHAIRPERSON GRIFFIS:  Just follow what 12 

I'm asking, actually.  So then you were issued a 13 

certificate of occupancy; its date is 3/20/2003.  14 

It's approved use is also a rooming house; is that 15 

correct?  Okay. 16 

  I go to that because in 350.4(d), a 17 

hotel use in an R-4-D, which this is in, and other 18 

R-5s, in existence as of May 16, 1980, with a valid 19 

certificate of occupancy or a valid application for 20 

a building permit provided that the gross floor 21 

area of the hotel may not be increased and the 22 

hotel area within the hotel devoted to the function 23 

rooms, exhibit space, commercial adjuncts, may not 24 

be increased.  An existing hotel may be repaired, 25 
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renovated or remodelled, or structurally altered. 1 

  I thought it needed us the 2 

investigated.  Obviously it's a little bit bigger 3 

-- well, higher -- whatever it is.  But what 350 is 4 

essentially saying is, you know, if a hotel existed 5 

at one point, it can continue in its use, but from 6 

the record here, I can't even -- I don't see 7 

anything that brings me to the fact -- I mean, 8 

there is nothing, there was not a certificate of 9 

occupancy of hotel.  So help me find, then, or help 10 

the Board, assist the Board in finding other basis 11 

for granting a use variance to this. 12 

  MS. ROSAN:  We believe he was there 13 

before the law changed.  Faye Ogunneye -- she's in 14 

Mr. Nobel's office, Zoning -- 15 

  CHAIRPERSON GRIFFIS:  Yes. 16 

  MS. ROSAN:  -- she actually called us 17 

one day, because we went to speak with them before 18 

we came -- we were -- well, sometime we went to 19 

them and she called us back and she said, "There is 20 

a small chance that you can be grandfathered in 21 

because of the time when he started.  I just need 22 

to find in the laws, in the books, where that 23 

loophole exists." 24 

  CHAIRPERSON GRIFFIS:  Well, as soon as 25 
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she finds it, you let us know.  I would be very 1 

shocked. The substantiation of the documentation is 2 

the certificate of occupancy and the certificate of 3 

occupancy is very clear, and you have just listed 4 

several others that are decades old.  That makes no 5 

sense to me, but I don't know everything she does. 6 

  MS. ROSAN:  Well, that's what they told 7 

us, that -- 8 

  CHAIRPERSON GRIFFIS:  I know.  I'm 9 

disappointed that they made a comment like that. 10 

  MS. ROSAN:  She said if somebody was 11 

there before the law was written -- 12 

  CHAIRPERSON GRIFFIS:  That's correct, 13 

and that's what I have just read.  I mean, in that 14 

statement she made, that is absolutely correct.  If 15 

there was a previous use that existed before 1958 16 

or there is some latitude, I think, that can be 17 

taken in the matter-of-right uses in the R-4 18 

District of even up to 1980, and that's why I have 19 

just investigated that with you looking at the 20 

certificate of occupancy, what were the prior uses, 21 

and the issue is, when you -- and that -- so the 22 

importance of the past I think we have now 23 

explored.  Now we need to come to present when you 24 

purchased the property and now your use variance.  25 
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That's an important issue. 1 

  COMMISSIONER PARSONS:  If I may, Mr. 2 

Chair, -- 3 

  CHAIRPERSON GRIFFIS:  Yes. 4 

  COMMISSIONER PARSONS:  -- maybe I can 5 

kind of take a stab at it.  The challenge with the 6 

application is, in this particular district, there 7 

is a certain set of uses that you can do as a 8 

matter-of-right, okay?  The zoning regs provide 9 

that list for you, so to speak.  So first we look 10 

at whether or not what you are proposing falls into 11 

that list, and when you take a look at that list, 12 

the thing that comes closest is the issue that the 13 

Chairman was just probing a little bit, which is, 14 

can this be treated as a hotel that was in 15 

existence before 1980? 16 

  Now, you did a very smart thing by 17 

providing us the C of O and a little bit of the 18 

history surrounding the uses.  The challenge is, 19 

when you take a look at the definition of hotel in 20 

the zoning regs, and I'm going to page 1-21, the 21 

thing that gives me concern is that, "The term 22 

"hotel" shall not be interpreted to include an 23 

apartment house, rooming house, boarding house, 24 

tenement house, or private club."  25 
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  So a little bit of the challenge is if 1 

the prior use here was a rooming house, then we 2 

have a little bit of an issue, and that then takes 3 

you back to the variance test, which is how do we 4 

figure out how to make that work. 5 

  I know it's a tough situation.  You 6 

still -- that's okay.  I mean, take your time.  7 

There still is an opportunity to talk about the 8 

variance test and whether or not you can satisfy 9 

the aspects of those tests. 10 

  CHAIRPERSON GRIFFIS:  Thank you.  I 11 

think that is important to explore, especially the 12 

matter-of-right uses in 350. 13 

  It should also be stated that "inn" is 14 

also defined, which I think you probably were going 15 

to next, which is distinct from hotel.  But clearly 16 

the Board was looking at, because it's so clearly 17 

identified in the matter-of-right uses, the "inn" 18 

is defined -- well, it is very specific on what 19 

that is. 20 

  Okay.  Let's -- 21 

  COMMISSIONER PARSONS:  Mr. Chair? 22 

  CHAIRPERSON GRIFFIS:  Yes. 23 

  COMMISSIONER PARSONS:  Just to be 24 

clear, can an inn get you in under R-5, in an R-5-D 25 
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as a matter-of-right use?  Because when you went to 1 

the hotel scenario, that actually wasn't a scenario 2 

that I had thought about, because part of the issue 3 

is, you have a lot of documentation which speaks to 4 

rooming house and clearly it would seem that that 5 

would knock it out of 350.4(d) because of the 6 

definition, but is there -- I mean, it just seems 7 

to me clearly -- well, I wouldn't say clearly, but 8 

it seems to me that the facts would point to not 9 

being able to treat this as a hotel use because it 10 

appears to be a rooming house or appears to have a 11 

substantial component that involved -- what is the 12 

word I'm looking for? -- more than just use for 13 

transient guests under the definition of a hotel, 14 

because I think it seems to be clear from the 15 

history of the property that there were tenants who 16 

were staying beyond I guess what would be  17 

construed as typically transient occupancy periods. 18 

  CHAIRPERSON GRIFFIS:  Right.  I think 19 

perhaps I have confused things by going to the 20 

hotel issue.  The only reason why I did that was 21 

that in 350, it was so clearly defined as allowable 22 

to continue, and what that got us into is the 23 

discussion of prior uses, were there prior uses 24 

that would have indicated that they could possibly 25 
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continue or at least start the discussion of 1 

continuing, hotel being one that's specifically 2 

identified, so we could explore that, but I 3 

conceivably, you know, was looking for anything 4 

else. 5 

  COMMISSIONER PARSONS:  Okay. 6 

  CHAIRPERSON GRIFFIS:  But I'm not 7 

seeing that.  But you bring up an interesting 8 

point, is when is an inn allowable?  Let me do 9 

this.  There's quite a few questions that are 10 

actually coming up in my mind at this point that I 11 

would like to discuss with the Board very briefly. 12 

 Why don't we take five minutes, we will take a 13 

quick recess and then we will return and we will 14 

continue on with the case presentation. 15 

  (Recess.)  16 

  CHAIRPERSON GRIFFIS:  Why don't we 17 

resume.  A quick question of the Rosans. 18 

  First of all, you have given us -- you 19 

have one of the tax returns from 1991 that's in the 20 

record; is that correct? 21 

  MR. ROSAN:  Yes. 22 

  CHAIRPERSON GRIFFIS:  And is there -- I 23 

know you have indicated that you have had some 24 

difficulty finding previous records.  Do you have 25 
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any other years? 1 

  MS. ROSAN:  We got a brief letter from 2 

the tax office saying that the property was 3 

registered to Mr. Byrd since 1979.  They weren't 4 

able to give us -- to say anything else because 5 

they said it's private records they couldn't share 6 

with us.  I have a copy of the letter. 7 

  CHAIRPERSON GRIFFIS:  Okay.  This is 8 

what the Board would like to see, is whether there 9 

is an indication that a hotel occupancy tax was 10 

paid in the years of '99, 2000, 2001, and 2002. 11 

  What were you going to say? 12 

  MS. ROSAN:  This is the letter that the 13 

tax office was able to give us.  They would not say 14 

anything else, but they would probably share it 15 

with you, but they won't give us anything in 16 

writing because it's private records, but you may 17 

want to call them and -- 18 

  CHAIRPERSON GRIFFIS:  Yes.  That's 19 

something I cannot do.  Well, there it is.  Let's 20 

let that stand.  Let's get through the rest of 21 

this.  That is what the Board is going to need, so 22 

we will figure out how that gets in to the Board. 23 

  Do you want to submit that record into 24 

the record? 25 
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  MR. ROSAN:  Yes. 1 

  CHAIRPERSON GRIFFIS:  Do you have 2 

copies of that? 3 

  MS. ROSAN:  Yes. 4 

  MR. ROSAN:  Yes, we do. 5 

  CHAIRPERSON GRIFFIS:  Okay.  Lastly, 6 

let me just cover everything.  Okay.  Let me ask a 7 

couple other things.  Have you entertained any 8 

other matter-of-right use that are listed that 9 

could be used for this?  Obviously one comes to 10 

mind is a smaller bed and breakfast or something of 11 

that nature, which, of course, would mean that you 12 

lived in the property and it would only 13 

accommodate, it's my understanding, a brief review 14 

of the records, of two units.  There hasn't been 15 

any other indication -- there is no interest on 16 

your part to do anything of that sort; is that 17 

correct? 18 

  MR. ROSAN:  Yes. 19 

  MS. ROSAN:  Yes. 20 

  CHAIRPERSON GRIFFIS:  Okay.  Also, have 21 

you talked to any sort of legal counsel that does 22 

this type of application and review and 23 

presentation at all, investigation of the 24 

regulations? 25 
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  MS. ROSAN:  We called a list that was 1 

given to us by the office here, and the ones we 2 

spoke with, they said it would cost us about 3 

$20,000 and they couldn't tell us -- they didn't 4 

know if they would win the case. 5 

  CHAIRPERSON GRIFFIS:  I'm glad they 6 

told you that.  Okay.  Well, there it is, then.  7 

Let me turn it over to you, then, and ask if there 8 

is anything further you would like to present to 9 

the Board in your case at this time. 10 

  MS. ROSAN:  I think the only thing I 11 

would like to add is just the neighbors are 12 

concerned with the noise, the traffic, the 13 

disruption.  Evidently that was not a problem for 14 

all of the years that this guest house was in 15 

business.  There were no complaints, and most of 16 

the people didn't even seem to know that there was 17 

a guest house there. 18 

  CHAIRPERSON GRIFFIS:  How do you know 19 

that? 20 

  MS. ROSAN:  The people -- well, from 21 

the meeting that we were at ANC, we got the 22 

impression that people didn't know that the 23 

business was there, that there was a guest house 24 

there. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  So it's 1 

your understanding that this wasn't a problem in 2 

its previous use; is that correct? 3 

  MS. ROSAN:  Yes. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Is it 5 

going to be a problem with your use? 6 

  MS. ROSAN:  We are trying to do 7 

something in a little bit higher level.  I don't 8 

believe that would be a problem.  Our guests don't 9 

come with cars. 10 

  CHAIRPERSON GRIFFIS:  Why not? 11 

  MS. ROSAN:  They come with out of 12 

country or out of state.  We also try keeping a 13 

policy of not -- we don't take walk-ins, they have 14 

to reserve beforehand, because we don't want to 15 

have an open door for anybody to come in, we want 16 

to have reservations because we want to control our 17 

business, because it's a small business and it's 18 

supposed to be somewhat of a family-type. 19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MS. ROSAN:  It's a guest house. 21 

  CHAIRPERSON GRIFFIS:  How does that 22 

help with driving? 23 

  MS. ROSAN:  Tourists coming from out of 24 

state and out of country normally don't drive. 25 
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  CHAIRPERSON GRIFFIS:  Is that true? 1 

  MS. ROSAN:  It is. 2 

  CHAIRPERSON GRIFFIS:  How do you know 3 

that? 4 

  MS. ROSAN:  Because of our experience, 5 

we do that now, and the selling point is, how far 6 

are you from a Metro?  Like we receive guests in 7 

Alexandria and Crystal City.  Alexandria, we don't 8 

get that many people because there isn't a Metro 9 

station nearby.  Crystal City is always busy 10 

because people want to be able to -- tourists want 11 

to be able to walk to a Metro station.  They don't 12 

even want to take a bus.  So -- 13 

  MR. ROSAN:  Nor taxi. 14 

  MS. ROSAN:  And a taxi very seldom 15 

because most tourists coming from especially out of 16 

country, they complain about things being 17 

expensive, the exchange rate and so on, so they try 18 

saving as much as they can. 19 

  CHAIRPERSON GRIFFIS:  Okay.  And how 20 

does your program or your business encourage or 21 

prohibit cars coming to the property?  If someone 22 

pulls up in a car -- 23 

  MS. ROSAN:  When they call or send us 24 

an e-mail, we communicate with them, we tell them 25 
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there is no parking.  Most people, they say, "We do 1 

not wish to drive in D.C.," because when they are 2 

coming to D.C., they have researched, they know 3 

driving in D.C. is not the thing to do.  Even right 4 

now, we do not -- it's very seldom that we get 5 

people driving. 6 

  CHAIRPERSON GRIFFIS:  Okay.  What about 7 

noise? 8 

  MS. ROSAN:  We have found out that 9 

tourists are normally good people, they are not out 10 

there to come and disturb anything, they are just 11 

coming to see the city.  They leave early and they 12 

normally come back late.  They are here normally 13 

from between three to five nights and they want to 14 

see the whole city and experience the whole thing 15 

in those three to five nights. 16 

  CHAIRPERSON GRIFFIS:  Okay.  By nature 17 

of being tourists, you're going to be out and about 18 

enjoying the city.  Okay. 19 

  MS. ROSAN:  They're always telling us 20 

we should charge them much less because they are 21 

only there to sleep. 22 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  23 

And do you see your potential use creating any 24 

disruption to the neighborhood or adjacent 25 
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neighbors or any sort of privacy issues? 1 

  MS. ROSAN:  We don't do that now.  Our 2 

policy is no smoking anywhere, even now, not even 3 

in front of the property.  We don't offer them the 4 

option to be gathering out front because we don't 5 

want that.  We're very concerned with things like 6 

that.  We don't see how they could disturb -- 7 

  MR. ROSAN:  No drinking. 8 

  CHAIRPERSON GRIFFIS:  Okay. 9 

  MS. ROSAN:  We do not allow drinking, 10 

smoking, and our guests are not allowed to 11 

entertain at the guest house.  When they reserve 12 

for one person or two people, they are not allowed 13 

to bring in more people. 14 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 15 

else? 16 

  MS. ROSAN:  No, sir. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Take a 18 

deep breath.  You're going to go through 19 

cross-examination now.  If you think this was 20 

rough, this may get rougher.  However, what I'm 21 

going to ask as we do that is -- obviously this is 22 

a very civil group.  We don't need -- this won't 23 

break down into anything very difficult.  So if we 24 

need to take a minute and do that, then we will, 25 
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but let's start. 1 

  Let's start with cross-examination -- 2 

  COMMISSIONER PARSONS:  Mr. Chairman? 3 

  CHAIRPERSON GRIFFIS:  Oh, I'm sorry.  4 

Questions from the Board. 5 

  COMMISSIONER PARSONS:  I just have a 6 

question.  You had submitted a set of plans for the 7 

building.  Is this the existing condition or are 8 

you planning to make improvements?  It's hard to 9 

tell from these plans whether this is existing 10 

condition or -- 11 

  MR. ROSAN:  It's a proposed -- these 12 

are plans for proposed, so we don't have that much 13 

rooms. 14 

  COMMISSIONER PARSONS:  So this shows -- 15 

  MS. ROSAN:  It's existing.  Most of it 16 

is existing. 17 

  MR. ROSAN:  The first floor -- yes, 18 

some of them are existing, but the rest, like 19 

second, third and fourth floor -- 20 

  COMMISSIONER PARSONS:  This shows 13 21 

suites. 22 

  MR. ROSAN:  Yes, 13.  Actually, there 23 

are twelve because they cut off -- on the basement, 24 

we had two, and they asked us to remove one wall, 25 
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so now we have just one unit.  The total will be 1 

13. 2 

  MS. ROSAN:  The basement had two rooms, 3 

existing rooms, but they did not allow us to keep 4 

those two rooms, so we made it into one large -- 5 

  CHAIRPERSON GRIFFIS:  Who is they? 6 

  MS. ROSAN:  Whomever approved -- 7 

  CHAIRPERSON GRIFFIS:  The DCRA in 8 

permitting removed that wall. 9 

  MS. ROSAN:  Yes.  And on the fourth 10 

floor -- 11 

  CHAIRPERSON GRIFFIS:  So Suite Number 2 12 

has disappeared. 13 

  MR. ROSAN:  Yes. 14 

  CHAIRPERSON GRIFFIS:  Which would then 15 

make your count up to the fourth floor to twelve. 16 

  MR. ROSAN:  Exactly. 17 

  CHAIRPERSON GRIFFIS:  Okay.  And for 18 

clarification, Mr. Parsons' direct question is this 19 

is proposed new work, which means all the walls 20 

where seen dark are proposed new; is that correct? 21 

 Do you have these in front of you? 22 

  MS. ROSAN:  No. 23 

  MR. ROSAN:  No.  Let me get them. 24 

  MS. ROSAN:  Could you ask that again, 25 
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please? 1 

  CHAIRPERSON GRIFFIS:  If you look at 2 

your plans, the darkened wall -- let's take the 3 

basement, which is clearly the easiest.  The 4 

bathroom, laundry, laundry area, utility room, they 5 

are darkened, colored-in walls. 6 

  MR. ROSAN:  Yes. 7 

  CHAIRPERSON GRIFFIS:  Those are 8 

proposed new; is that correct? 9 

  MR. ROSAN:  Yes. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  MR. ROSAN:  They are proposed -- 12 

  MS. ROSAN:  Those are new walls? 13 

  MR. ROSAN:  Uh-huh. 14 

  COMMISSIONER PARSONS:  So the point of 15 

my question is, how many rooms are now in the 16 

house, I mean that were used for the rooming house 17 

purpose in the past? 18 

  MS. ROSAN:  Twelve.  We have -- we were 19 

approved for twelve.  Mr. Byrd had been approved 20 

for 15. 21 

  COMMISSIONER PARSONS:  Because if this 22 

is correct, the amount of construction you are 23 

about to undertake is significant. 24 

  MS. ROSAN:  It's already almost halfway 25 
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through. 1 

  COMMISSIONER PARSONS:  So you have 2 

created all new bathrooms and -- 3 

  MR. ROSAN:  Yes, we did. 4 

  COMMISSIONER PARSONS:  So this is a 5 

renovation plan.  In other words, these rooms 6 

existed; you have simply gone in and -- 7 

  MS. ROSAN:  Making it better. 8 

  COMMISSIONER PARSONS:  -- renovated it? 9 

  MS. ROSAN:  Uh-huh. 10 

  COMMISSIONER PARSONS:  I see.  And it's 11 

almost complete. 12 

  MS. ROSAN:  Well, it's almost halfway. 13 

  COMMISSIONER PARSONS:  Halfway.  Okay. 14 

 Thank you. 15 

  CHAIRPERSON GRIFFIS:  Any other 16 

questions of the Board at this time? 17 

  (No response.) 18 

  CHAIRPERSON GRIFFIS:  Okay.  If not, 19 

let's proceed in this fashion.  I would ask that we 20 

go first to ANC if there are any cross-examination 21 

questions, then we will take the Kalorama Citizens 22 

Association and then we will have the Condominium 23 

Association Party, and that will be the order 24 

unless there's any great difficulty with that as we 25 
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proceed. 1 

  MR. ROTH:  Thank you, Mr. Chairman.  2 

I'm joined by Commissioner Nikolaos Apostolides, 3 

who is the single member district commissioner from 4 

the district in which the property is located.  5 

It's actually 1C02, although the zoning staff 6 

apparently on their records said 1C01 based on the 7 

pre-redistricting boundaries. 8 

  CHAIRPERSON GRIFFIS:  We are still 9 

trying to get all that straight. 10 

  MR. ROTH:  Understood. 11 

  CHAIRPERSON GRIFFIS:  Okay. 12 

  MR. ROTH:  So are we. 13 

  CHAIRPERSON GRIFFIS:  Yes, indeed. 14 

 CROSS-EXAMINATION BY ANC-1C 15 

  MR. ROTH:  To Mr. and Mrs. Rosan, I 16 

appreciated the Chairman's statement about civility 17 

and real nice people here, so I don't think we will 18 

have any difficulty just walking through some basic 19 

questions. 20 

  First, before you bought 2005 Columbia 21 

Road, were you aware that there were zoning 22 

restrictions in D.C. on where inns could be 23 

located? 24 

  WITNESS L. ROSAN:  No. 25 
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  MR. ROTH:  Okay.  When you bought the 1 

particular property, were you aware that it was 2 

located in a residentially zoned district? 3 

  WITNESS C. ROSAN:  No, because we saw a 4 

lot of the businesses nearby and we thought that 5 

corridor was a business area, so we see 7-Eleven, 6 

we see the Hilton Hotel, so we didn't ask in our 7 

mind to research. 8 

  WITNESS L. ROSAN:  Especially because 9 

when we were purchasing, the listing agent brought 10 

up the fact that it was a guest house  As a matter 11 

of fact, it was set up as a guest house because we 12 

bought with everything in it.  And she mentioned 13 

that we would -- if we wanted to, we could continue 14 

the business. 15 

  MR. ROTH:  Okay.  So in other words, 16 

the answer to the question I think is that you were 17 

not aware that this particular house was located in 18 

a residential zone; is that correct? 19 

  WITNESS L. ROSAN:  No, we didn't pay 20 

attention to that. 21 

  MR. ROTH:  By the way, you bought the 22 

house out of probate; is that right? 23 

  WITNESS L. ROSAN:  Yes. 24 

  MR. ROTH:  And the owner of the 25 
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previous guest house had been deceased for some 1 

period of time; is that right? 2 

  WITNESS L. ROSAN:  April of 2000, I 3 

believe. 4 

  MR. ROTH:  So that the house had 5 

actually been vacant for something on the order of 6 

-- 7 

  WITNESS C. ROSAN:  One year. 8 

  MR. ROTH:  You said one year. 9 

  WITNESS C. ROSAN:  One year. 10 

  WITNESS L. ROSAN:  Well, actually his 11 

assistant was living there when we purchased it. 12 

  MR. ROTH:  Was he actually operating a 13 

business there? 14 

  WITNESS L. ROSAN:  No, he wasn't. 15 

  MR. ROTH:  Okay.  Thank you. 16 

  By the way, how much did you pay for 17 

the property? 18 

  CHAIRPERSON GRIFFIS:  Before we go into 19 

that, Mr. Roth, I'm not sure what importance that 20 

is to the Board unless you can establish -- 21 

  MR. ROTH:  I guess the relevance would 22 

be ultimately on the question of whether or not it 23 

would be economically feasible on the issue of 24 

undue hardship for the house to be turned into a 25 
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residence.  I don't think it's essential.  I mean, 1 

if you prefer that we -- 2 

  CHAIRPERSON GRIFFIS:  My hesitancy is 3 

that it gets us into a strong argument that I 4 

haven't seen actually being presented in terms of 5 

economic hardship.  I think if that is actually 6 

presented as the case-in-chief in terms of the use 7 

variance, then we can reinvestigate that; 8 

otherwise, once you open that door, this Board gets 9 

drawn in relatively quickly and it gets very 10 

cumbersome.  So I would rather -- 11 

  MR. ROTH:  Okay.  I will withdraw the 12 

question. 13 

  CHAIRPERSON GRIFFIS:  Thank you. 14 

  MR. ROTH:  You state in your 15 

application for the variance that you intend to run 16 

a 15-room, and this is quotes, "inn/tourist house 17 

business," unquote, at this location.  From your 18 

testimony previously and the statements that you 19 

just made, it sounds like when you bought the 20 

property, you just assumed that you could continue 21 

operating that kind of business under the zoning 22 

for this location; is that right? 23 

  WITNESS L. ROSAN:  Yes. 24 

  CHAIRPERSON GRIFFIS:  What was that 25 
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quoted from, Mr. Roth? 1 

  MR. ROTH:  From their application. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you. 3 

  MR. ROTH:  The quote is "inn/tourist 4 

house business," unquote. 5 

  CHAIRPERSON GRIFFIS:  Right. 6 

  MR. ROTH:  Your application also says, 7 

quote, "The reason we purchased this property is 8 

because we were told that we could be grandfathered 9 

in and would be allowed to continue doing the inn 10 

business."  Unquote. 11 

  In your previous testimony and the 12 

comments you just made, it sounds like you actually 13 

had two conversations.  One was with the real 14 

estate agent and the other was with Ms. Ogunneye; 15 

is that right? 16 

  WITNESS L. ROSAN:  Right. 17 

  MR. ROTH:  On that question. 18 

  WITNESS L. ROSAN:  Right. 19 

  MR. ROTH:  Who was the first person 20 

that told you that you could be grandfathered in? 21 

  WITNESS L. ROSAN:  Ms. Ogunneye. 22 

  MR. ROTH:  So that -- 23 

  WITNESS L. ROSAN:  She said there was a 24 

small chance of us being grandfathered in. 25 
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  MR. ROTH:  Okay.  And the real estate 1 

agent told you what? 2 

  WITNESS L. ROSAN:  The listing agent, 3 

on our first contact, she mentioned -- we already 4 

knew it was a guest house because we knew of the 5 

existence of the business, and she mentioned that 6 

because this was a probate sale, the owner didn't 7 

have any heirs, no will, whatever he was doing 8 

before, you can automatically continue to do.  See, 9 

that's something that was said lightly, we don't 10 

have it in writing. 11 

  MR. ROTH:  But that turned out to be 12 

false, as we now know; is that right?  That 13 

statement by the real estate agent turned out to be 14 

incorrect. 15 

  WITNESS L. ROSAN:  Well, that's what we 16 

are trying to decide here, I guess. 17 

  MR. ROTH:  Okay.  I understand. 18 

  Did you make the sale contract for the 19 

property contingent on your ability to get a use 20 

variance -- 21 

  WITNESS L. ROSAN:  No. 22 

  MR. ROTH:  -- or a special exception -- 23 

  WITNESS L. ROSAN:  No. 24 

  MR. ROTH:  -- or the owner's 25 
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responsibility to get a use variance or a special 1 

exception? 2 

  WITNESS L. ROSAN:  We didn't even -- 3 

  WITNESS C. ROSAN:  No. 4 

  WITNESS L. ROSAN:  We didn't even think 5 

about that.  We just -- we were so sure it was an 6 

existing business that we didn't even -- it didn't 7 

-- we didn't have a doubt. 8 

  MR. ROTH:  Okay.  Did you put any other 9 

contingency or escape clause in the sale contract? 10 

  WITNESS L. ROSAN:  None. 11 

  MR. ROTH:  Okay.  Your application 12 

documents, as the Chairman indicated earlier, 13 

include a copy of that 1969 certificate of 14 

occupancy that Mr. Byrd had to operate a rooming 15 

house.  Did you first discover that document before 16 

or after the sale closed? 17 

  WITNESS L. ROSAN:  Well, after, because 18 

-- 19 

  MR. ROTH:  That's the answer. 20 

  WITNESS L. ROSAN:  After. 21 

  MR. ROTH:  When was the first time that 22 

you did a thorough search of the zoning regulations 23 

or property records to determine what uses either 24 

were now or previously legal at that location under 25 
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the zoning regulations? 1 

  WITNESS L. ROSAN:  We went to the 2 

Zoning Office on the I believe 10th of March. 3 

  MR. ROTH:  Was it before or after the 4 

purchase? 5 

  WITNESS L. ROSAN:  Oh, after. 6 

  MR. ROTH:  After.  Okay. 7 

  WITNESS L. ROSAN:  We thought we were 8 

going to just change names. 9 

  MR. ROTH:  I understand. 10 

  WITNESS L. ROSAN:  We didn't know -- 11 

then we were thrown into something totally -- 12 

  MR. ROTH:  I understand. 13 

  And the Chairman may have covered this, 14 

but let me try one more time.  Did you ever find a 15 

certificate of occupancy giving Mr. Byrd the right 16 

to operate any other kind of business there, 17 

meaning other than a rooming house? 18 

  WITNESS L. ROSAN:  No. 19 

  WITNESS C. ROSAN:  They had the 20 

transient special exemption. 21 

  MR. ROTH:  We will get to that in a 22 

moment. 23 

  WITNESS C. ROSAN:  Okay. 24 

  MR. ROTH:  Did you ever find a 25 
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certificate of occupancy giving Mr. Byrd the right 1 

legally under the zoning law to operate anything 2 

other than a rooming house? 3 

  WITNESS L. ROSAN:   No. 4 

  MR. ROTH:  Okay.  Now, going to the 5 

question that you were just about to address, Mr. 6 

Rosan, even though your application says that the 7 

previous owner was licensed -- I'm quoting here, 8 

quote, "licensed as a rooming house with a special 9 

exemption to run as an inn," unquote -- that's from 10 

your application -- you are now aware, aren't you, 11 

I think you understand, that that wasn't a special 12 

exception under the zoning law issued by this Board 13 

or any other kind of zoning decision; it was 14 

actually an exemption from rent control issued by 15 

the rent administrator; isn't that correct? 16 

  WITNESS L. ROSAN:  We understand that 17 

now, yes. 18 

  MR. ROTH:  Okay.  And that if Mr. Byrd 19 

was operating his property as an inn or a tourist 20 

house or a hostel for transient customers, he was 21 

probably doing so illegally because he didn't have 22 

a C of O or other zoning permission to do that; 23 

isn't that right? 24 

  WITNESS L. ROSAN:  No, unless he was 25 
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there before the law changed. 1 

  MR. ROTH:  All right.  Had you ever 2 

lived or bought property or operated a business 3 

before in the District of Columbia before you 4 

purchased this house? 5 

  WITNESS L. ROSAN:  No. 6 

  MR. ROTH:  So before buying this house, 7 

did you retain an attorney or any other 8 

professional consultant to investigate the zoning, 9 

to investigate how you -- 10 

  WITNESS L. ROSAN:  No. 11 

  MR. ROTH:  -- could legally use it?  12 

You did not.  Okay. 13 

  Your application states, again this is 14 

a quote, that, quote, "This property is not 15 

suitable as a residence."  Unquote.  On what basis 16 

do you say that? 17 

  WITNESS L. ROSAN:  We can't afford to 18 

live in a 13-room house. 19 

  MR. ROTH:  So you're saying it's not 20 

suitable as your residence, to be your residence? 21 

  WITNESS L. ROSAN:  It has a basement 22 

and four floors.  When we go up one, we are ready 23 

to sit down and take a break. 24 

  MR. ROTH:  But certainly you know there 25 
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are other properties in the District of Columbia, 1 

some even right next door to you, that either are 2 

now or were in rundown condition, many even worse 3 

than this, some just as large as this or perhaps 4 

even larger, and they get renovated into 5 

residences; isn't that right? 6 

  WITNESS L. ROSAN:  Yes.  The one next 7 

door, I think they made it into two condominiums. 8 

  MR. ROTH:  All right. 9 

  WITNESS L. ROSAN:  Yes.  They have 10 

elevators. 11 

  MR. ROTH:  And the one on the other 12 

side in 2007 is a house right now, isn't it? 13 

  WITNESS L. ROSAN:  Yes.  I don't think 14 

it's as high as ours.  A little bit less. 15 

  MR. ROTH:  Okay.  But it's -- 16 

  CHAIRPERSON GRIFFIS:  Okay.  We get the 17 

point. 18 

  MR. ROTH:  Okay. 19 

  Did you ever even investigate whether 20 

this house could be rehabilitated into a residence? 21 

  WITNESS L. ROSAN:  No. 22 

  MR. ROTH:  Any kind of residence? 23 

  WITNESS L. ROSAN:  No. 24 

  MR. ROTH:  Single-family home? 25 
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  WITNESS L. ROSAN:  No, because -- 1 

  MR. ROTH:   Condominiums? 2 

  WITNESS L. ROSAN:  -- that wasn't our 3 

intention when we purchased it. 4 

  MR. ROTH:  Can we at least agree that 5 

although it would take some amount of money, the 6 

house could, in fact, be turned into a residence? 7 

  WITNESS L. ROSAN:  Well, I'm sure -- 8 

  MR. ROTH:  I'm not saying necessarily 9 

by yourselves, but by somebody, yourself or someone 10 

else? 11 

  WITNESS L. ROSAN:  I'm sure a builder 12 

could do that, yes. 13 

  MR. ROTH:  Thank you. 14 

  And in fact you are putting quite a bit 15 

of money yourself into fixing the place up; isn't 16 

that right? 17 

  WITNESS L. ROSAN:  Yes. 18 

  MR. ROTH:  Okay.  Now, your application 19 

estimates that you plan to spend approximately 20 

$183,000 to do that.  So if you were to put that 21 

kind of money toward turning the place into a 22 

residence, you probably could have a very fine 23 

home; isn't that right? 24 

  CHAIRPERSON GRIFFIS:  Okay. 25 
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  WITNESS L. ROSAN:  Too late now. 1 

  CHAIRPERSON GRIFFIS:  That's a little 2 

speculative of a question.  I'm not sure -- 3 

  MR. ROTH:  Well, let me ask the 4 

question differently.  How many bathrooms were in 5 

the house when you bought it? 6 

  CHAIRPERSON GRIFFIS:  Mr. Roth, are you 7 

just trying to establish the fact that this could 8 

be used as single family, perhaps? 9 

  MR. ROTH:  Well, I guess what I'm 10 

trying to establish is that of the substantial sums 11 

of money they are currently spending to renovate it 12 

into the place that they don't yet have permission 13 

for, that money could be used to turn it into a 14 

very suitable residence. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Right.  I 16 

think the point is made. 17 

  MR. ROTH:  Okay. 18 

  CHAIRPERSON GRIFFIS:  The Board is 19 

clear on that?  Okay. 20 

  MR. ROTH:  Thank you, Mr. Chairman. 21 

  Mr. Chairman, how do we mark exhibits 22 

here?  Do we mark them for identification or do I 23 

just offer them? 24 

  CHAIRPERSON GRIFFIS:  Are you 25 
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submitting exhibits? 1 

  MR. ROTH:  Submitting exhibits. 2 

  CHAIRPERSON GRIFFIS:  Is it more 3 

appropriate to submit it when you present your 4 

case? 5 

  MR. ROTH:  Actually, in this particular 6 

instance, I think it would be useful to be able to 7 

question the witnesses from these exhibits.  The 8 

issues go to substantial detriment and effect on 9 

the community. 10 

  CHAIRPERSON GRIFFIS:  What are they? 11 

  MR. ROTH:  These two are photographs of 12 

the travel lane, travel lanes in front of the house 13 

and sidewalk in front of the house. 14 

  CHAIRPERSON GRIFFIS:  It would be my 15 

opinion that they would be stronger and more 16 

forceful in your own case presentation.  We don't 17 

often, as this isn't a full court judicial 18 

proceeding, have introduction and cross-examination 19 

of evidence that is then documented, substantiated 20 

and then addressed by applicant.  They would have 21 

an opportunity, obviously, to cross-examine you and 22 

they have closings.  So it seems to be more time 23 

expeditious if you wanted to bring it up in your 24 

case presentation. 25 
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  MR. ROTH:  Okay.  We'll do that. 1 

  Mr. and Mrs. Rosan, of the 13 rooms 2 

shown on your drawings -- and by the way, we had 3 

some confusion.  What I count on the plans are 4 

suites that go up to number 14, but as you 5 

testified, Suite Number 2 has disappeared, so it 6 

seems to me we have 13 rooms; is that correct? 7 

  WITNESS C. ROSAN:  Uh-huh.  That's 8 

correct. 9 

  MR. ROTH:  And out of the 13 rooms 10 

shown on your drawings, how many of those do you 11 

anticipate would be made available to your guests 12 

or customers? 13 

  WITNESS L. ROSAN:  We have decided to 14 

make all of them available. 15 

  MR. ROTH:  Okay.  All 13.  And how many 16 

of those 13 would be for two people? 17 

  WITNESS L. ROSAN:  We haven't gone that 18 

far. 19 

  MR. ROTH:  Are you able to estimate of 20 

the 13 how many would be -- how many would have a 21 

double bed capable of holding two people? 22 

  WITNESS C. ROSAN:  It's hard -- 23 

  WITNESS L. ROSAN:  Like say 13. 24 

  MR. ROTH:  Thirteen.  Okay.  So when 25 
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you met with the ANC's zoning committee, you 1 

estimated that you expected on average about 80 2 

percent occupancy; is that right? 3 

  WITNESS L. ROSAN:  God willing, that's 4 

what we'll get. 5 

  MR. ROTH:  Okay.  And that's still your 6 

estimate? 7 

  WITNESS L. ROSAN:  That's normally 8 

hotel estimates, 80 percent. 9 

  CHAIRPERSON GRIFFIS:  Okay.  So on any 10 

given night or morning that you were full, there 11 

could be as many as, say, 26 people in the house 12 

coming, going, and perhaps, on an average night, 80 13 

percent of that; is that correct? 14 

  WITNESS C. ROSAN:  Yes, 80 percent of 15 

26. 16 

  MR. ROTH:  By the way, you mentioned 17 

before that you didn't recall there being any 18 

complaints from the neighbors about the operation 19 

of the previous guest house when you met with the 20 

ANC's zoning committee.  Let me try to refresh your 21 

recollection and ask are you sure that what people 22 

were not saying is that they didn't realize there 23 

was a guest house there before they bought their 24 

house or before they bought their property? 25 
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  WITNESS L. ROSAN:  That wasn't 1 

clarified. 2 

  MR. ROTH:  Okay.  You just didn't 3 

understand that to be the case?  You don't recall 4 

-- 5 

  WITNESS L. ROSAN:  As far as I knew, no 6 

one said, "I didn't know it was there."  No one 7 

told us that they had a problem with it. 8 

  MR. ROTH:  You don't recall there being 9 

any discussion at that meeting about the guests 10 

hanging out in front making noise, smoking 11 

cigarettes, littering?  You don't remember any of 12 

that discussion? 13 

  WITNESS L. ROSAN:  I think there was 14 

one person that mentioned something about -- it was 15 

either there or I read a report somewhere on the 16 

folder. 17 

  MR. ROTH:  Okay.  You told us that you 18 

estimated a large percentage of your anticipated 19 

customers would be coming from overseas and would 20 

not be bringing a car with them; is that correct? 21 

  WITNESS L. ROSAN:  That's what we have 22 

now. 23 

  MR. ROTH:  Okay.  But even if they used 24 

the Metro to get around while they're staying, 25 
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particularly if they are coming from Europe, as you 1 

say, most of them are going to end up using taxis 2 

to get to and from -- 3 

  WITNESS L. ROSAN:  No, they don't use 4 

taxis that often. 5 

  MR. ROTH:  To get to and from the 6 

airport? 7 

  WITNESS L. ROSAN:  No.  They go Metro. 8 

  MR. ROTH:  How are they going to get to 9 

Dulles Airport on the Metro? 10 

  WITNESS L. ROSAN:  They have shuttles. 11 

 If you look on our website, we give them the 12 

cheaper options, which that's what they are looking 13 

for.  They take the bus, they take the shuttle, 14 

they take the Metro.  They have like special 15 

shuttles that will take them to the Metro station. 16 

  MR. ROTH:  Okay.  The property has no 17 

driveway, does it? 18 

  WITNESS L. ROSAN:  No, unfortunately we 19 

don't get a parking space there. 20 

  MR. ROTH:  Right.  And it has no alley 21 

either, right? 22 

  WITNESS L. ROSAN:  Right. 23 

  MR. ROTH:  Okay.  And in fact right in 24 

front of the house, there's Zone 1 residential 25 
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parking, permit parking on Columbia Road in the 1 

curb lane; is that right?  The first lane next to 2 

the curb is residential permit parking, correct? 3 

  WITNESS L. ROSAN:  You probably know 4 

more than we do there. 5 

  MR. ROTH:  Okay.  Would you agree 6 

there's just one travel lane southbound -- 7 

westbound -- 8 

  WITNESS L. ROSAN:  Yes. 9 

  MR. ROTH:  -- in front of the house?  10 

So if there were taxis or other vehicles coming and 11 

going, either to pick up or drop off passengers or 12 

to pick up or drop off supplies or whatever, 13 

because you don't have a driveway or an alley to 14 

bring them in from, there's only one way that a car 15 

could stop out there, right, and that would be to 16 

double-park in the one travel lane in front of the 17 

house, right? 18 

  WITNESS L. ROSAN:  Yes.  That's what we 19 

see happening now. 20 

  MR. ROTH:  Right.  And that would mean 21 

that while a cab or some other vehicle is standing 22 

there to pick up or discharge passengers and 23 

luggage or to pick up or discharge other materials 24 

for the house, that other vehicles approaching 25 
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westbound or southbound from behind -- and I say 1 

west or south because it's sort of a diagonal 2 

street -- 3 

  WITNESS C. ROSAN:  Well, they have the 4 

central line that's for turning. 5 

  MR. ROTH:  Yes, they have to -- the 6 

cars would have to pull into the left-hand turn 7 

lane coming in the opposite direction; is that 8 

correct?  Thank you. 9 

  CHAIRPERSON GRIFFIS:  Okay.  We're 10 

going to shorten the questions a little bit, Mr. 11 

Roth, limit the testimony and get the direct 12 

questions in and answered. 13 

  MR. ROTH:  All right. 14 

  The total number of people that you 15 

talked about before possibly being in the house was 16 

as many as 26, perhaps in the low 20s. 17 

  WITNESS C. ROSAN:  Twenties. 18 

  MR. ROTH:  Low twenties. 19 

  WITNESS C. ROSAN:  Eighty percent. 20 

  MR. ROTH:  Right.  That's a lot of 21 

trash to be put out for collection on the sidewalk. 22 

 Do you have any plans now for the management and 23 

collection of all that trash? 24 

  WITNESS C. ROSAN:  Well, we don't serve 25 
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food, so I think it will be less than normal people 1 

-- normal rent house, rental house.  So they come 2 

and they don't eat.  They eat outside. 3 

  WITNESS L. ROSAN:  But in answer to 4 

that also, Mr. Byrd, the previous owner, he had 5 

commercial trash pickup.  As a matter of fact, we, 6 

to this date, we are having problems with our trash 7 

pickup because they are considering us commercial. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Where do 9 

they pick up the trash?  Out front? 10 

  WITNESS L. ROSAN:  Out front. 11 

  CHAIRPERSON GRIFFIS:  And how often do 12 

they pick up and what are you anticipating pickups 13 

would be? 14 

  WITNESS L. ROSAN:  Twice a week, I 15 

believe, Tuesdays and Fridays, and they are 16 

refusing to pick our trash -- 17 

  CHAIRPERSON GRIFFIS:  That doesn't 18 

matter to me.  I just want to know what you're 19 

planning to do.  So two times a week commercial 20 

pickup which you'll contract.  Okay. 21 

  MR. ROTH:  Thank you. 22 

  Are you currently advertising this 23 

property? 24 

  WITNESS L. ROSAN:  We have it on our 25 
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website, if that's the question.  We are not 1 

advertising as it's available for rent; we have it 2 

there because it is a rooming house at this point. 3 

  MR. ROTH:  Are you -- 4 

  WITNESS L. ROSAN:  But we are not 5 

saying you can rent.  If you look at the website, 6 

you don't see any rooms available or rates. 7 

  CHAIRPERSON GRIFFIS:  Okay.  I think we 8 

can move on. 9 

  MR. ROTH:  Okay. 10 

  Are you aware that the zoning 11 

regulations in existence now say that as a rooming 12 

house located in this residential zone, that, and 13 

I'm quoting here from the zoning regulations, "No 14 

advertisement is displayed or published on or off 15 

the premises holding out the establishment to be a 16 

hotel, motel, inn, hostel, bed and breakfast, 17 

private club, tourist home, guest house, or other 18 

transient accommodation"? 19 

  WITNESS L. ROSAN:  Now I know. 20 

  MR. ROTH:  Okay.  You mentioned the 21 

operation of your other businesses and homes in 22 

Virginia and the fact that you haven't experienced 23 

any problems there.  Is it not the case that those 24 

homes are located on much larger lots? 25 
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  WITNESS L. ROSAN:  No. 1 

  MR. ROTH:  No? 2 

  WITNESS L. ROSAN:  In Crystal City -- 3 

  CHAIRPERSON GRIFFIS:  Actually, I'm not 4 

sure of the relevancy of comparing the other 5 

properties to this one.  We have this one whether 6 

they own others or not. 7 

  MR. ROTH:  Okay. 8 

  It sounds like you indicated before 9 

that by saying all 13 rooms would be let out to 10 

guests, that once your renovation is completed, 11 

that you and your family do not intend to live in 12 

this house; is that correct? 13 

  WITNESS L. ROSAN:  We wanted to, but I 14 

haven't been able to.  The school that my son is 15 

assigned to, we are not happy with the grades.  We 16 

wanted to get him into the Oyster School, but -- 17 

  MR. ROTH:  Good luck. 18 

  CHAIRPERSON GRIFFIS:  So at this point, 19 

you are not anticipating living on the property? 20 

  WITNESS L. ROSAN:  No, because of 21 

school matters. 22 

  CHAIRPERSON GRIFFIS:  Okay.  That's 23 

fine. 24 

  MR. ROTH:  That's my final question, 25 
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Mr. Chairman.  Thank you. 1 

  CHAIRPERSON GRIFFIS:  Thank you very 2 

much. 3 

  Follow-up questions from the Board? 4 

  MEMBER MILLER:  Ms. Rosan, I just want 5 

to explore with you a little bit.  You made a few 6 

statements saying that you knew it was a guest 7 

house, you knew of the existence of the business, 8 

you were so sure there was an existing business 9 

there, and I am not clear of what did you know 10 

about the business, when did you know it, how did 11 

you know it was there? 12 

  WITNESS L. ROSAN:  Well, when you are 13 

in the business, you tend to know your competition. 14 

 We advertise under the same -- most of the same 15 

places, so I was familiar with the name Columbia 16 

Guest House because they were where ours 17 

advertising. 18 

  We also received guests that were 19 

staying there in the past.  This was before we knew 20 

that it was up for sale, way before.  So we knew of 21 

them because they were our competition. 22 

  CHAIRPERSON GRIFFIS:  Okay. 23 

  MEMBER MILLER:  But did you know of 24 

them for several years past or just recently? 25 
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  WITNESS L. ROSAN:  No, we knew -- we 1 

have been doing this for the last four -- 2 

  WITNESS C. ROSAN:  Six years. 3 

  WITNESS L. ROSAN:  Six or four?  Well, 4 

anyway, somewhere -- '97. 5 

  WITNESS C. ROSAN:  Six. 6 

  WITNESS L. ROSAN:  Whatever.  Six years 7 

or so. 8 

  MEMBER MILLER:  You have been doing 9 

what for six years?  Having your business for six 10 

years? 11 

  WITNESS L. ROSAN:  Yes. 12 

  MEMBER MILLER:  Okay. 13 

  WITNESS C. ROSAN:  Since '97. 14 

  WITNESS L. ROSAN:  Ninety-seven? 15 

  WITNESS C. ROSAN:  Yes. 16 

  WITNESS L. ROSAN:  And as you start 17 

learning the business and advertising, you start 18 

seeing the names. 19 

  CHAIRPERSON GRIFFIS:  Do you recall 20 

what year, kind of time period that you recall 21 

being familiar with the Columbia Guest House?  Was 22 

it '97? 23 

  WITNESS L. ROSAN:  No, I wouldn't say 24 

'97. 25 
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  WITNESS C. ROSAN:  No. 1 

  CHAIRPERSON GRIFFIS:  Was it '99?  Has 2 

it been in the last two years that you kind of knew 3 

it was there?  I don't need precise.  Ms. Miller is 4 

just trying to get an idea of -- 5 

  WITNESS L. ROSAN:  Let me see.  The 6 

first -- 7 

  CHAIRPERSON GRIFFIS:  If you don't 8 

know, you don't know.  I'm not forcing -- 9 

  WITNESS L. ROSAN:  I don't know. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Very well. 11 

  WITNESS L. ROSAN:  But it has been a 12 

while.  It wasn't just -- 13 

  CHAIRPERSON GRIFFIS:  Understandable.  14 

It has been a while. 15 

  Ms. Miller? 16 

  MEMBER MILLER:  Well, for instance, I 17 

think you made reference to -- somebody made 18 

reference to the owner dying in the year 2000, and 19 

I'm wondering was the property being run as a guest 20 

house then? 21 

  WITNESS L. ROSAN:  Yes. 22 

  MEMBER MILLER:  You knew that. 23 

  WITNESS L. ROSAN:  Yes.  When we 24 

purchased it, it came with everything.  We 25 
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inherited everything he ever had.  The courts just 1 

sold us as it was. 2 

  CHAIRPERSON GRIFFIS:  Okay.  But you 3 

said that the property was vacant. 4 

  WITNESS L. ROSAN:  It was not being 5 

rented -- the rooms were not -- 6 

  CHAIRPERSON GRIFFIS:  When did it stop 7 

being used? 8 

  WITNESS L. ROSAN:  The man that worked 9 

for him was there and there was another renter that 10 

was there. 11 

  CHAIRPERSON GRIFFIS:  Renter? 12 

  WITNESS L. ROSAN:  Somebody that used 13 

the facility. 14 

  CHAIRPERSON GRIFFIS:  As what?  As a 15 

rooming house? 16 

  WITNESS L. ROSAN:  No.  They -- every 17 

time they came to town -- one was his helper, Earl. 18 

 Unfortunately, we didn't keep his last name, so I 19 

don't know what his last name is.  He was there.  20 

But the administrator can verify that.  The court 21 

administrator knew because they were trying to get 22 

him out so we could buy the property totally empty. 23 

  CHAIRPERSON GRIFFIS:  So he was living 24 

there on a longer-term basis. 25 
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  WITNESS L. ROSAN:  The assistant was 1 

there in exchange for his service.  He got a small 2 

salary.  That's what he told us. 3 

  CHAIRPERSON GRIFFIS:  I see. 4 

  WITNESS L. ROSAN:  And then he lived on 5 

the property in exchange for cleaning and fixing. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MEMBER MILLER:  I guess my question is, 8 

when you bought it, it wasn't being used as a guest 9 

house at that point, or was it? 10 

  WITNESS C. ROSAN:  No. 11 

  WITNESS L. ROSAN:  No. 12 

  MEMBER MILLER:  No. 13 

  WITNESS L. ROSAN:  Because Mr. Byrd 14 

passed away suddenly.  The beds were made, but the 15 

assistant, I guess, couldn't keep on renting it 16 

because the owner died. 17 

  MEMBER MILLER:  So he passed away in 18 

the year 2000. 19 

  WITNESS L. ROSAN:  I believe. 20 

  MEMBER MILLER:  So sometime since that 21 

point, it wasn't being used as a guest house? 22 

  WITNESS L. ROSAN:  Right. 23 

  MEMBER MILLER:  Okay.  Is your business 24 

different in the sense that it draws people from a 25 
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particular area overseas, or do you have a website 1 

that advertises to everyone, but you draw from a 2 

particular area in particular? 3 

  WITNESS L. ROSAN:  We advertise mostly 4 

in Europe because the reason being Europeans are 5 

more familiar with guest houses. 6 

  MEMBER MILLER:  Okay.  Okay. 7 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 8 

Miller. 9 

  Any other questions from the Board at 10 

this time? 11 

  (No response.) 12 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 13 

  MR. APOSTOLIDES:  May I just ask one?  14 

I just wanted to -- 15 

  CHAIRPERSON GRIFFIS:  Mr. Roth can ask 16 

a question. 17 

  (Pause.)  18 

  CHAIRPERSON GRIFFIS:  Anything else? 19 

  MR. ROTH:  No, sir.  Thank you. 20 

  CHAIRPERSON GRIFFIS:  Excellent. 21 

  Kalorama Citizens Association? 22 

  MS. HARGROVE:  I just wanted to explore 23 

three areas, if I may, real quickly, and I won't be 24 

redundant. 25 
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  CHAIRPERSON GRIFFIS:  Excellent, but 1 

first you would have to give your name and your 2 

address, please. 3 

  MS. HARGROVE:  My name is Ann Hargrove. 4 

 I live at 1827 Belmont Road, Northwest. 5 

  CHAIRPERSON GRIFFIS:  Good. 6 

 CROSS-EXAMINATION 7 

 BY THE KALORAMA CITIZENS ASSOCIATION 8 

  MS. HARGROVE:  All right.  The last 9 

valid certificate of occupancy that the previous 10 

owner had I believe was in 1969 for an eight-unit 11 

rooming house.  We're talking certificate of 12 

occupancy and not what  the housing administration 13 

might have done at a later date; is that not 14 

correct? 15 

  WITNESS L. ROSAN:  I'm sorry, say that 16 

again. 17 

  MS. HARGROVE:  The last valid 18 

certificate of occupancy that the previous owner 19 

had was for an eight-unit rooming house in 1969. 20 

  WITNESS L. ROSAN:  Yes. 21 

  MS. HARGROVE:  You understand that what 22 

was given by the rental accommodation office was 23 

not -- was an exemption, and although it said it 24 

was for 15 people, there was no related certificate 25 
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of occupancy given at that time.  There is no 1 

certificate of occupancy associated with that later 2 

date.  The business license that was given in 2000 3 

for a 15-unit rooming house did not have a modified 4 

certificate of occupancy, and that is important 5 

because rooming houses have to -- 6 

  CHAIRPERSON GRIFFIS:  Is this a 7 

question? 8 

  MS. HARGROVE:  Yes.  I just want to see 9 

if they understand this. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  WITNESS L. ROSAN:  Yes, I guess we 12 

understand that he had an eight-unit -- it's kind 13 

of confusing to us because it says to use all and 14 

basement, meaning four floors and basement, and 15 

they do specify eight units, but then on the 16 

business licenses, they did allow him to have 15 17 

units, and that's what he was using.  So we are 18 

confused there, too.  Whatever you say is fine. 19 

  MS. HARGROVE:  Do you not believe that 20 

the reason why they gave you an eight-unit rooming 21 

house certificate of occupancy was in recognition 22 

that the previous owner had the same certificate of 23 

occupancy for eight units? 24 

  WITNESS L. ROSAN:  Yes, because all we 25 
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did was a transfer of ownership.  Yes.  We just 1 

transferred the ownership; nothing else changed. 2 

  MS. HARGROVE:  Were you aware that the 3 

owner, after he was deceased in 2000, the business 4 

also deceased with him except for the occupant, 5 

Earl, so that there has been a three-year period 6 

during which that certificate of occupancy was not 7 

being utilized? 8 

  WITNESS L. ROSAN:  Let's see.  I think 9 

he passed away -- and I don't know; the attorney 10 

would know -- maybe April of 2000.  April of 2003 11 

-- not when we purchased, it hadn't expired, 12 

because we purchased in March 7th -- 13 

  MS. HARGROVE:  But the point is -- 14 

  CHAIRPERSON GRIFFIS:  Of what year? 15 

  WITNESS L. ROSAN:  Two-thousand-three. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MS. HARGROVE:  Yes.  But the point is 18 

that the certificate of occupancy was no longer 19 

operational after three years because it was a 20 

non-conforming use. 21 

  CHAIRPERSON GRIFFIS:  I need questions, 22 

though.  There will be time for case presentation. 23 

  MS. HARGROVE:  All right. 24 

  I would like to just clarify a couple 25 
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of things about the plans, if I may.  Let's pretend 1 

for a moment that you may not get the variance as a 2 

result of a decision of this Board.  If you look at 3 

the darker lines that Mr. Parsons was talking about 4 

earlier, it shows a substantial amount of 5 

construction. 6 

  Given the fact that if one had to 7 

resell the property if one could not use the use 8 

that you wanted it for, wouldn't it be wise to do a 9 

rehabilitation that would facilitate its use either 10 

as apartments, which most of them are converted 11 

into, or a single-family house maybe with one 12 

apartment, or a single-family house as they are 13 

done, and therefore would not the expense that you 14 

are undergoing now be directed at trying to make 15 

the house marketable for another use if you do not 16 

get this use? 17 

  WITNESS L. ROSAN:  I don't know. 18 

  MS. HARGROVE:  The reason why I ask 19 

that is that there is a provision -- is there not a 20 

provision under the Home Occupation Code, at least, 21 

which says that you shouldn't do anything to a 22 

house that would destroy its possible use as a 23 

residential use.  Did you take into account the 24 

fact that you yourself said that it would not be 25 
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economically feasible to have a rooming house; is 1 

that right?  That's what you said in your own 2 

application. 3 

  WITNESS L. ROSAN:  Right. 4 

  MS. HARGROVE:  If that's the case, then 5 

these other uses that I mentioned are about the 6 

only economically feasible options left, so would 7 

it make sense to do things to the house that might 8 

make them less marketable for either of those uses 9 

in the future? 10 

  WITNESS L. ROSAN:  You see, the reason 11 

we went this way is because when we went to apply 12 

for an inn C of O, we were advised by -- somebody 13 

did this for us.  We didn't know how to do this.  14 

We paid somebody to do, and they advised us on how 15 

-- what was  the best way to go about getting the 16 

inn C of O.  So whatever was done here wasn't 17 

because we decided to go exactly that way; we 18 

thought all we had to do was go to the office and 19 

get a C of O under our name for 15 rooms and run 20 

the inn, but then we were told, well, you need 21 

somebody to draw the plans, and so we hired someone 22 

to -- 23 

  CHAIRPERSON GRIFFIS:  Okay. 24 

  WITNESS L. ROSAN:  -- draw the plans 25 
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and get everything else done. 1 

  CHAIRPERSON GRIFFIS:  I think it has 2 

been answered. 3 

  MS. HARGROVE:  I think it has been 4 

answered except for a couple of points that I want 5 

to ask her about. 6 

  Do you think the house would be more 7 

saleable with all these bathrooms taking up space 8 

which had formerly been part of the space of the 9 

rooms and with partitions, for example, on the 10 

second floor, which I understand were there 11 

previously by the previous owner, which divided -- 12 

  CHAIRPERSON GRIFFIS:  I'm not sure I 13 

understand the questioning because -- 14 

  MS. HARGROVE:  The point is that it's 15 

not going to be very marketable with the things 16 

that they are doing. 17 

  CHAIRPERSON GRIFFIS:  How does that go 18 

directly to the case?  They are not making a case 19 

that they want to sell this -- 20 

  MS. HARGROVE:  Yes, but I'm making the 21 

case that if they can't get this use, they need to 22 

be prepared to deal with the property. 23 

  CHAIRPERSON GRIFFIS:  I think that's 24 

good advice, but I'm not sure that's relevant to a 25 
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use variance. 1 

  MS. HARGROVE:  Are you aware that the 2 

definitions in the Code really relate to the 1980 3 

case, the hotel case, which specify that a rooming 4 

house cannot be a hotel, motel, inn, bed and 5 

breakfast, private club, tourist home, guest house, 6 

or other transient accommodation, that those are 7 

the definitions that were workable for the use of 8 

the property? 9 

  WITNESS C. ROSAN:  Now we know. 10 

  MS. HARGROVE:  You were aware, you were 11 

told when you did go to the Zoning Administrator 12 

about the home occupation provisions that came 13 

about in 1988 which are the further definitions 14 

with regard to how you treat these things? 15 

  WITNESS L. ROSAN:  When we tried 16 

getting our C of O to run and start our business, 17 

then we were being told no, this doesn't work this 18 

way, this doesn't work that way.  Then we were 19 

finding out about things.  But at no point before 20 

we got the approved plans did we know that we 21 

actually would be here today, you see, -- 22 

  CHAIRPERSON GRIFFIS:  Okay. 23 

  WITNESS L. ROSAN:  -- that we would be 24 

-- 25 
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  CHAIRPERSON GRIFFIS:  I think I 1 

understand. 2 

  MS. HARGROVE:  I think that's enough.  3 

I just have to say that I think it's unfortunate 4 

that they didn't have more help when they first 5 

came to this situation. 6 

  CHAIRPERSON GRIFFIS:  Yes.  Okay.  7 

Let's go to the Condominium Association. 8 

  MR. CRAWFORD:  Good morning.  My name 9 

is Peter Crawford.  I live at 2006 Columbia Road, 10 

directly across the street from the subject 11 

property.  I represent the Oakland Condominium and 12 

I'm speaking for the combined status -- 13 

  CHAIRPERSON GRIFFIS:  The Condominium 14 

Party. 15 

  MR. CRAWFORD:  -- party of the 16 

Condominium Party. 17 

  CHAIRPERSON GRIFFIS:  Fabulous. 18 

  MR. CRAWFORD:  Thank you. 19 

 CROSS-EXAMINATION  20 

 BY THE CONDOMINIUM PARTY 21 

  MR. CRAWFORD:  I think Mr. Roth and Ms. 22 

Hargrove asked a lot of very interesting questions, 23 

so I will keep ours short, and I think they covered 24 

a lot of relevant territory.  I just wanted to ask, 25 
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first of all, on the issue of noise, you said that 1 

you weren't aware of any prior complaints regarding 2 

noise associated with the previous operation at the 3 

property; is that correct? 4 

  WITNESS L. ROSAN:  Yes. 5 

  MR. CRAWFORD:  Did you do anything to 6 

check the public record to see if there were issues 7 

associated with that? 8 

  WITNESS L. ROSAN:  No. 9 

  MR. CRAWFORD:  So is it fair to say 10 

that you weren't aware of the numerous noise 11 

complaints that had been filed by residents of the 12 

Oakland and the condominiums across the street 13 

about the significant noise that did emanate from 14 

the property? 15 

  WITNESS L. ROSAN:  There were?  We 16 

didn't know. 17 

  MR. CRAWFORD:  Okay.  Did you at any 18 

time confer with the boards of directors or anyone 19 

at the Oakland Condominium or the Skylar Arms or 20 

the Wyoming as you prepared your plan? 21 

  WITNESS L. ROSAN:  We sent e-mails, 22 

called all the people that we were told to call by 23 

Mr. Roth and by Nick Apostolides.  All the names 24 

that were given, we either called them or we sent 25 
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an e-mail. 1 

  I sent an e-mail to a gentleman that 2 

never returned an answer, never answered, and I 3 

called, but all the other people, we got in touch 4 

with as we were told to. 5 

  MR. CRAWFORD:  Okay.  Thank you. 6 

  What is the average age range of the 7 

guests you expect to be staying in your property? 8 

  WITNESS L. ROSAN:  Young professionals 9 

to elderly people. 10 

  MR. CRAWFORD:  Okay.  You said that the 11 

tourists don't drive and that most of them will 12 

arrive by Metro; is that correct? 13 

  WITNESS L. ROSAN:  That's our 14 

experience now. 15 

  MR. CRAWFORD:  And you are directing 16 

them to the Dupont Circle Metro; is that correct? 17 

  WITNESS L. ROSAN:  Yes. 18 

  WITNESS C. ROSAN:  Yes. 19 

  MR. CRAWFORD:  Will tourists coming 20 

from Europe for a three- to five-day stay in 21 

Washington and perhaps a longer duration in the 22 

United States bring luggage with them? 23 

  WITNESS L. ROSAN:  Yes, and they -- 24 

  CHAIRPERSON GRIFFIS:  Let's combine it 25 
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all.  Are they going to walk up from the Dupont 1 

Metro? 2 

  MR. CRAWFORD:  Yes.  Are they going to 3 

walk up from the Dupont Metro? 4 

  CHAIRPERSON GRIFFIS:  We're pretty 5 

swift. 6 

  WITNESS L. ROSAN:  Yes, they do drag 7 

them right now.  Now they will walk from Pentagon 8 

City station to 22nd Street, which is about 9 

three-quarters of a mile. 10 

  CHAIRPERSON GRIFFIS:  Coming in from 11 

the airport, you said that there are shuttles and 12 

there is transportation that's cheaper than taxis. 13 

 Where do they drop them off? 14 

  WITNESS L. ROSAN:  There are like blue 15 

vans and many others -- 16 

  CHAIRPERSON GRIFFIS:  I know what they 17 

are.  Where do they drop them off? 18 

  WITNESS L. ROSAN:  Right at the house. 19 

  CHAIRPERSON GRIFFIS:  Okay.  So they 20 

are going to be dropped at doorfront.  Are there 21 

cheaper ways than doing those? 22 

  WITNESS L. ROSAN:  Bus and Metro. 23 

  CHAIRPERSON GRIFFIS:  And where do they 24 

drop those off?  I know Metro. 25 
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  WITNESS L. ROSAN:  At the Metro and 1 

then they walk. 2 

  CHAIRPERSON GRIFFIS:  Okay. 3 

  MR. CRAWFORD:  So there could be a 4 

significant amount of taxi traffic, bus traffic, 5 

blue-van traffic, other things dropping people off 6 

directly in front of the property on a daily basis; 7 

is that correct? 8 

  WITNESS C. ROSAN:  No taxis. 9 

  WITNESS L. ROSAN:  We don't get that 10 

now, so we can only answer from our experience. 11 

  MR. CRAWFORD:  I know that when I 12 

travel in Europe and I take buses and taxicabs when 13 

I stay in similar facilities -- 14 

  CHAIRPERSON GRIFFIS:  I think we're 15 

familiar.  We don't need to continue on with that. 16 

  MR. CRAWFORD:  Okay. 17 

  One final question.  If you will not be 18 

living in the premises, who will be present on your 19 

property to enforce those rules? 20 

  WITNESS L. ROSAN:  We will be there 21 

during the day running the business.  At night, we 22 

will have a manager taking -- you know, because we 23 

will need help, so we will have somebody living 24 

there. 25 
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  CHAIRPERSON GRIFFIS:  There will be at 1 

night or they will be living there? 2 

  WITNESS L. ROSAN:  We aren't really 3 

clear if they will actually -- we actually prefer 4 

to have somebody staying there -- 5 

  CHAIRPERSON GRIFFIS:  I see. 6 

  WITNESS L. ROSAN:  -- because we would 7 

feel more comfortable that way in case somebody 8 

comes in late and has a problem. 9 

  CHAIRPERSON GRIFFIS:  Very well.  I 10 

understand.  So best-case scenario, they live 11 

there, but you are anticipating that you would have 12 

to have a manager there at night; is that correct? 13 

  WITNESS L. ROSAN:  Yes. 14 

  CHAIRPERSON GRIFFIS:  Okay. 15 

  MR. CRAWFORD:  But you have stated that 16 

you will have a closed door. 17 

  WITNESS L. ROSAN:  Right. 18 

  MR. CRAWFORD:  And so therefore people 19 

arriving late -- 20 

  WITNESS L. ROSAN:  Right. 21 

  MR. CRAWFORD:  -- will need some 22 

assistance. 23 

  WITNESS L. ROSAN:  Yes, because -- 24 

  MR. CRAWFORD:  You also stated that all 25 
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13 rooms will be rented, so where will that 1 

overnight -- 2 

  WITNESS L. ROSAN:  Well, if we get an 3 

overnight manager, then he will occupy one of the 4 

rooms.  We would rather -- 5 

  CHAIRPERSON GRIFFIS:  Right.  Let's -- 6 

  WITNESS L. ROSAN:  We haven't really 7 

decided all that. 8 

  CHAIRPERSON GRIFFIS:  Short answers are 9 

the best. 10 

  WITNESS L. ROSAN:  Yes. 11 

  CHAIRPERSON GRIFFIS:  Short questions, 12 

short answers, we'll get through this fast. 13 

  MR. CRAWFORD:  Okay.  I don't have 14 

anything more.  Thank you. 15 

  CHAIRPERSON GRIFFIS:  Questions from 16 

the Board?  Follow-up? 17 

  (No response.) 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  (Witnesses excused.)  20 

  CHAIRPERSON GRIFFIS:  The next segment 21 

of this to get the whole procedure correct would be 22 

the presentation of cases and also the government 23 

reports, which would be the Office of Planning's 24 

report.  This is what I would like to do, though.  25 
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I would like to break for five minutes.  When we 1 

come back -- of course, we are almost at the end of 2 

our morning session, of which we have two other 3 

applications to do.  That doesn't concern me.  What 4 

concerns me is this application, that's what's 5 

important, that's what's before us. 6 

  What I would like you to think about 7 

during our short recess is whether it wouldn't be 8 

advisable at this time for you to at least seek the 9 

advice of counsel limitedly.  If they present the 10 

case, that doesn't bother me, but would you like 11 

the opportunity to reinvestigate that with someone 12 

that can look into it? 13 

  I think what is of great issue here is 14 

previous use and the documentation of previous use, 15 

which will take some research into the changes that 16 

happened in the regulations, when they happened, 17 

what designations were given for certificate of 18 

occupancies and what might have been the use 19 

designation.  I think that it is not sufficient at 20 

this time, and if it continues as in the record, 21 

well, it may have a different outcome than if there 22 

was further investigation. 23 

  So am I clear of what I'm saying? 24 

  MS. ROSAN:  Yes. 25 
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  CHAIRPERSON GRIFFIS:  You're sure? 1 

  MS. ROSAN:  I think so. 2 

  CHAIRPERSON GRIFFIS:  Why don't you ask 3 

a question if not?  I'm asking you whether you want 4 

to -- well, I will grant -- I will consult with my 5 

Board and conceivably grant a continuance for this 6 

and we will set this for another date if you need 7 

more time to prepare, and I would advise strongly 8 

that if you do take up that course, that you would 9 

consult with an attorney. 10 

  Now, of course, I will hear from all 11 

the parties on that, so in the five minutes, they 12 

can also discuss that amongst themselves and I will 13 

hear any objections to it.  I will first ask for 14 

your answer in about five minutes, okay?  Thank 15 

you. 16 

  MS. ROSAN:  Thank you. 17 

  (Recess.)  18 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 19 

resume. 20 

  What have you come up in that sort 21 

brief intermission? 22 

  MS. ROSAN:  We will seek help. 23 

  CHAIRPERSON GRIFFIS:  Okay.  So you 24 

would like to be granted a continuance; is that 25 
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correct? 1 

  MS. ROSAN:  Please. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Very well. 3 

  Are there any parties in objection to 4 

granting a continuance at this time?  You can come 5 

forward. 6 

  MR. ROTH:  Mr. Chairman, Alan Roth for 7 

the record. 8 

  I am not sure I want to object, but at 9 

least reserve some objection.  I have I know 10 

personally advised the Rosans at least three times 11 

no separate occasions to seek legal counsel.  I 12 

remember one of those conversations very vividly 13 

because there was a reference to God in that 14 

conversation and I suggested that sometimes even 15 

God needs a lawyer. 16 

  CHAIRPERSON GRIFFIS:  Not before this 17 

Board. 18 

  (Laughter.)  19 

  MR. ROTH:  And from their own 20 

testimony, it's evident that the zoning staff gave 21 

them a list of attorneys that they previously 22 

consulted. 23 

  I am concerned with procedural fairness 24 

to them and I don't want to deny them the 25 
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opportunity now even at this late date to seek 1 

counsel and be appropriately represented.  My 2 

concern is that we did bring two witnesses with us 3 

today who were prepared to be here this morning and 4 

one of them in particular took time off from work. 5 

 They are both non-parties.  If it's at all 6 

possible, I would at least like to get in their 7 

testimony so that they don't have to come back 8 

again and so that we don't have a problem producing 9 

them again in the event they have a schedule 10 

conflict at some future date. 11 

  CHAIRPERSON GRIFFIS:  Board members, 12 

comments? 13 

  MEMBER ETHERLY:  Here's just perhaps I 14 

think the missing piece here, Mr. Chair, is kind of 15 

why this route.  In my short time on this Board, we 16 

oftentimes struggle with applicants who come in 17 

varying stages of readiness to present their case. 18 

 As many of you have seen during the course of the 19 

morning, this is a rather complex case that could 20 

quite easily go away very easily.  The challenge 21 

here, and you have heard, I think, you've heard it 22 

in the context of some of our questions, really is 23 

the issue of the prior use, how long that prior use 24 

has been in place, and whether or not that prior 25 
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use at some point discontinued. 1 

  As you heard I think in the Chair's 2 

questions and in some of my questions, really the 3 

issue here is, is there any -- I don't want to 4 

phrase the question like that, but the challenge 5 

for the applicant is when you look at what is 6 

matter-of-right use or what is allowable in this 7 

zone, that hotel provision is probably the place 8 

where they're going to have the most success, if 9 

any, if any, and that's a very big if. 10 

  The challenge, however, is not having 11 

enough information at this point to make a 12 

satisfactory determination as to whether provision 13 

is even going to be of any assistance. 14 

  The reason why I go into this level of 15 

detail here is that, once again, we oftentimes 16 

struggle with the issue of, if an applicant doesn't 17 

present the case, what do we do with that?  There 18 

is one school of thought which says, hey, you 19 

didn't meet your burden of proof.  Sorry. 20 

  The thing in my mind that makes this a 21 

little different is that what we essentially could 22 

be faced with is an issue of a grandfathering, 23 

okay?  I don't reach out for that lightly, I'm not 24 

trying to find a way to get there, but it's a 25 
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slightly different scenario in my mind than not 1 

meeting the burden of proof, because if the law or 2 

if the regulations allow a use because of a set of 3 

circumstances or factual scenario that might have 4 

taken place up to this point, I feel somewhat 5 

compelled that we need to take a look at that, and 6 

the information and the facts just aren't here 7 

right now.  It's a slightly different scenario from 8 

just saying you understand what your burden of 9 

proof is and you haven't met it.  So that's why, in 10 

my mind, I think this step is a very important one. 11 

  Now, coming back to your question, Mr. 12 

Roth, and for the benefit of my colleagues, if 13 

there is a way of working out a scenario where 14 

we're able to get to those two witnesses, I mean, 15 

I'm open to seeing if there is a way to get there; 16 

but more importantly, I wanted to give the benefit 17 

of the parties at hand and the benefit of the 18 

interested witnesses in this case a little more 19 

background for why I think this extraordinary step 20 

is one that we have to take, because of the 21 

circumstances that are presented. 22 

  That's probably a little longer and a 23 

little larger of scope than you wanted me to go, 24 

Mr. Chair, but I think that it was an important 25 
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piece of the puzzle to add here. 1 

  CHAIRPERSON GRIFFIS:  No, I think 2 

that's fine, Mr. Etherly.  Thank you. 3 

  MEMBER MILLER:  Mr. Roth, could you 4 

just tell me who your witnesses are and what they 5 

would testify to? 6 

  MR. ROTH:  Yes.  One is Mark Gude.  7 

He's a real estate agent who works in and is 8 

familiar with the area and will testify about the 9 

suitability of the property to be used or sold as a 10 

residence.  We would put him on as an expert 11 

witness. 12 

  The other is Bruce Johnson.  As it 13 

happens, he lives next door at 2007, but we would 14 

also call him as an expert witness because he is a 15 

design and construction consultant and has worked 16 

on upwards of 20 properties in the area and would 17 

be able to testify as well that a renovation of the 18 

property into a residence would, in fact, be 19 

feasible and economical. 20 

  MEMBER MILLER:  I'm wondering if the 21 

Rosans have a comment on whether or not you would 22 

object to their testimony. 23 

  MS. ROSAN:  Yes, because it doesn't -- 24 

it's getting away from the issue. 25 
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  MEMBER MILLER:  No, I mean without 1 

having an attorney. 2 

  MS. ROSAN:  I'm sorry. 3 

  MEMBER MILLER:  Without your having 4 

retained an attorney yet, whether you have an 5 

objection to their putting on that witness, those 6 

witnesses today? 7 

  MS. ROSAN:  We don't -- well, if they 8 

want to speak, they can, but we don't want -- we 9 

are too far in our renovation to turn around and 10 

make it residential.  We don't have the funds 11 

anymore.  We are going to one direction and that's 12 

the direction that we want to stay.  We don't want 13 

to know if we can make it residential because that 14 

was not the purpose we purchased the property. 15 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  I 16 

think that's clear, and what we will do is -- all 17 

right.  This is what I would like to propose.  As 18 

we have had this scheduled, there are people here, 19 

let's get through this.  We're going to go through 20 

the Office of Planning report very expeditiously, 21 

then I'm going to go to the presentation of the 22 

case.  I'm going to ask that people be very direct 23 

and very time-sensitive to the presentation of the 24 

case.  We will get through this entire public 25 
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hearing today. 1 

  At the conclusion of the hearing, we 2 

will that submissions that will be required of the 3 

applicant, of the parties perhaps.  Those 4 

submissions will then be served to all the parties. 5 

 The parties will have an opportunity to make 6 

responses to that.  The applicant will have the 7 

last opportunity to respond to the responses.  Then 8 

we will have other additional submissions and we 9 

will set this for decisionmaking.  We won't have a 10 

bench decision on this today because the Board 11 

needs further information. 12 

  So with that, let's get right into it. 13 

 We will go to the Office of Planning. 14 

  MR. ROTH:  Mr. Chairman? 15 

  CHAIRPERSON GRIFFIS:  Yes? 16 

  MR. ROTH:  Not that I -- I don't mean 17 

to give anything back that you just offered, but I 18 

just want to make clear for the record I was not 19 

objecting -- 20 

  CHAIRPERSON GRIFFIS:  No, I understand. 21 

  MR. ROTH:  -- to a continuance so that 22 

they could seek counsel. 23 

  CHAIRPERSON GRIFFIS:  I understand 24 

that, and the critical piece to us is the question 25 
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that we will ask for their submission is what they 1 

will need legal counsel for.  As you have stated 2 

and as is aware, a lawyer is not required to 3 

present an application in this case.  Their case as 4 

they have formulated it is presented to the Board. 5 

 We can deliberate on that.  The Board has 6 

questions that I think that legal counsel would be 7 

helpful if they can do that in writing and 8 

submission and all the parties can have the 9 

opportunity to respond to that. 10 

  So what I would like to do is allow 35 11 

minutes for the rest of this case to be presented, 12 

so we will get fairly expeditiously out and then we 13 

will move on to the next cases in the morning 14 

session. 15 

  So with that, -- 16 

  MR. ROTH:  Thank you, Mr. Chairman. 17 

  CHAIRPERSON GRIFFIS:  -- let me bid a 18 

very good afternoon to the Office of Planning and 19 

have them summarize and quickly get through their 20 

report, if they would. 21 

  First of all, do the applicant and 22 

parties all have the Office of Planning's memo?  23 

The Rosans, you have the Office of Planning -- you 24 

have seen the Office of Planning's report? 25 
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  MS. ROSAN:  Yes. 1 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  2 

Thank you. 3 

  COMMISSIONER PARSONS:  Mr. Chairman? 4 

  CHAIRPERSON GRIFFIS:  Yes? 5 

  COMMISSIONER PARSONS:  We are about to 6 

hear seven witnesses, I believe, including the 7 

Office of Planning.  I don't think it's possible to 8 

do this in 35 minutes unless you restrict people to 9 

three minutes a piece or something. 10 

  CHAIRPERSON GRIFFIS:  That's correct. 11 

  COMMISSIONER PARSONS:  So I think we 12 

ought to just warn them that -- 13 

  CHAIRPERSON GRIFFIS:  Yes.  It's going 14 

to be very quick.  We're going to want straight 15 

comments.  Of course, I can't control 16 

cross-examination time, any questions that the 17 

Rosans would have on cross, but I don't think -- I 18 

think it's very clear in the record as it stands 19 

what the issues are and what the concerns are.  I 20 

don't think we need further reiteration of similar 21 

concerns.  So we will look for new information and 22 

presentation of new information and we will move on 23 

from there.  So I will ask my Board to assist me in 24 

moving this on, not to have redundant testimony, 25 
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but I think I will be very well aware to move this 1 

through. 2 

 REPORT FROM THE OFFICE OF PLANNING 3 

 BY STEPHEN MORDFIN 4 

  MR. MORDFIN:  Good afternoon, Mr. 5 

Chairman and members of the Board.  My name is 6 

Stephen Mordfin with the Office of Planning and 7 

this is BZA Application Number 17044. 8 

  This application requests approval of a 9 

use variance to permit an inn/tourist home within 10 

the R-5-D Zoning District at 2005 Kalorama Road, 11 

Northwest.  The subject property is improved with a 12 

three-story rowhouse that was constructed as a 13 

single-family residence last used as a rooming 14 

house.  All certificates of occupancy issued for 15 

the subject property on file with the DCRA since 16 

1969 were for the use of rooming house and prior to 17 

that for a tenement house.  The application is to 18 

permit a twelve-unit or a twelve-suite inn/tourist 19 

house at the subject property.  The applicant 20 

currently has permit to operate an eight-room 21 

rooming house at the subject property. 22 

  The applicant states that the subject 23 

property is unsuitable for use as a single-family 24 

residence but does not indicate why it is 25 
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unsuitable.  In addition, the application does not 1 

address why this property is unsuitable for any 2 

other use that is either permitted as a 3 

matter-of-right or by special exception within the 4 

R-5-D Zoning District. 5 

  The comprehensive plan states that a 6 

land use objective of the Ward 1 plan is to protect 7 

concentrations of non-residential uses in the 8 

ward's residential neighborhoods.  As the use is 9 

not permitted within any of the residential zoning 10 

districts and first appears within the SP mixed-use 11 

zoning district, it is therefore not a residential 12 

use. 13 

  The Office of Planning recommends 14 

denial of the application for a use variance to 15 

permit an inn/tourist house at the subject 16 

property. 17 

  CHAIRPERSON GRIFFIS:  Thank you very 18 

much. 19 

  Are there cross-examination questions 20 

from the Rosans of the Office of Planning? 21 

  (No response.) 22 

  CHAIRPERSON GRIFFIS:  Do the parties 23 

have any cross-examination of the Office of 24 

Planning? 25 
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  (No response.) 1 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 2 

you very much. 3 

  Let's move on, then, to -- that's the 4 

only government report attendant to the application 5 

that I have noted in the record.  Let's go to the 6 

ANC's presentation of their case. 7 

  MR. ROTH:  Mr. Chairman, is this the 8 

appropriate time to indicate what the ANC did, or 9 

-- 10 

  CHAIRPERSON GRIFFIS:  That's correct. 11 

  MR. ROTH:  -- should we assume that you 12 

have this in your file? 13 

  CHAIRPERSON GRIFFIS:  It's in the 14 

record and it is Exhibit Number 25, so you can just 15 

stand on the record. 16 

  MR. ROTH:  I think we can do that.  I 17 

think our letter speaks for itself. 18 

 TESTIMONY OF ALAN ROTH, ANC-1C  19 

  MR. ROTH:  I will summarize very 20 

briefly and say that we held two meetings of 21 

relevance, one a committee meeting at which five 22 

commissioners were present with the Rosans and 23 

other affected members of -- interested members of 24 

the community.  We also had a full ANC meeting.  25 
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There are eight members of the ANC.  One was 1 

absent; that happened to be Commissioner 2 

Apostolides on account of business.  The vote was 3 

six to zero with one abstention to recommend denial 4 

of the variance.  I know that Commissioner 5 

Apostolides had one brief comment that he would 6 

like to make as a representative of that 7 

single-member district. 8 

 TESTIMONY OF NIKOLAOS APOSTOLIDES, ANC-1C 9 

  MR. APOSTOLIDES:  Yes.  My name is Nick 10 

Apostolides, and as you know I am the commissioner 11 

with the property -- 12 

  CHAIRPERSON GRIFFIS:  And your address? 13 

  MR. APOSTOLIDES:  1901 Wyoming Avenue, 14 

Northwest. 15 

  CHAIRPERSON GRIFFIS:  Thank you. 16 

  MR. APOSTOLIDES:  I just wanted to 17 

associate myself with all the other comments made 18 

and statements in opposition, and I will leave -- I 19 

won't repeat any of those, but just to say that I 20 

have spoken with dozens of citizens within our SMD 21 

and area, and there is not a single one that I have 22 

been able to find, and I really have been talking 23 

to as many people as I can and put the word out, 24 

that would support the application. 25 
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  CHAIRPERSON GRIFFIS:  On what basis? 1 

  MR. APOSTOLIDES:  I'm sorry? 2 

  CHAIRPERSON GRIFFIS:  Why don't they 3 

support it? 4 

  MR. APOSTOLIDES:  They are opposed to 5 

further commercialization of the zone plan, in 6 

opposition to the current zone plan. 7 

  CHAIRPERSON GRIFFIS:  Okay. 8 

  MR. APOSTOLIDES:  And I just wanted to 9 

say very, very briefly that I was not able to 10 

attend the ANC meeting, but had I been there, the 11 

vote would have been seven to zero and an even more 12 

compelling result from the community. 13 

  So I appreciate your consideration of 14 

this matter. 15 

  CHAIRPERSON GRIFFIS:  Okay. 16 

  MEMBER MILLER:  May I just ask, Mr. 17 

Chairman, how did you put the word out other than 18 

talking to people? 19 

  MR. APOSTOLIDES:  Well, the first is 20 

our committee meeting which Chairman Roth mentioned 21 

is advertised on our website.  It is also their 22 

public notice put around the neighborhood posted on 23 

placards basically in community areas, and then we 24 

all have e-mail sort of distribution lists for our 25 
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constituents that have developed, so -- and I 1 

believe that our notice of our ANC monthly meeting 2 

is also printed in on occasion the Northwest 3 

Current and the Dupont Current versions. 4 

  CHAIRPERSON GRIFFIS:  Okay.  And then 5 

walking around, you just said, "Hey, do you want a 6 

commercial use on Columbia Road?"  7 

  MR. APOSTOLIDES:  No.  I basically just 8 

let people know that there was a use variance 9 

application and asked if they had any views in 10 

support or opposition for it.  I at the time hadn't 11 

made up my mind on the matter.  In fact, I really 12 

hadn't made up my mind until the ANC meeting and I 13 

had to be out of the country.  At that time, I was 14 

prepared to listen to the arguments. 15 

  CHAIRPERSON GRIFFIS:  Do you find that 16 

most people knew what a use variance was? 17 

  MR. APOSTOLIDES:  No. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MR. APOSTOLIDES:  So I got an 20 

opportunity to explain to them what it is. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you. 22 

  MR. APOSTOLIDES:  Sure. 23 

  MR. ROTH:  Now is the appropriate time 24 

for witnesses? 25 
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  CHAIRPERSON GRIFFIS:  Yes. 1 

  MR. ROTH:  Okay.  I would like to call 2 

Mark Gude. 3 

Whereupon,  4 

 MARK GUDE, 5 

was called as a witness by the ANC-1C and, having 6 

been previously duly sworn, was examined and 7 

testified as follows:  8 

 DIRECT EXAMINATION 9 

  BY MR. ROTH: 10 

 Q Mr. Gude, would you state your name and 11 

occupation? 12 

 A Mark Gude, real estate agent, 13 

Washington, D.C., 1300 13th Street, Northwest. 14 

 Q And are you licensed in the District? 15 

 A Yes. 16 

  MR. ROTH:  Mr. Chairman, as an exhibit, 17 

do you need a copy of his license? 18 

  CHAIRPERSON GRIFFIS:  No. 19 

  MR. ROTH:  Okay. 20 

  BY MR. ROTH: 21 

 Q How long have you been a licensed real 22 

estate agent? 23 

 A Eight to ten years. 24 

 Q And are you currently associated with a 25 
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firm? 1 

 A Continental Properties, Limited. 2 

 Q For how long? 3 

 A One year and a few months. 4 

 Q And before that? 5 

 A Tutt, Taylor & Rankin Real Estate. 6 

 Q For how long? 7 

 A Four and a-half, five years. 8 

 Q And what areas or neighborhoods of the 9 

District do you primarily work? 10 

 A Logan Circle, Dupont Circle, Adams 11 

Morgan, Kalorama Triangle. 12 

 Q And in fact you recently lived in 13 

Kalorama Triangle for a period of time; is that 14 

right? 15 

 A Yes.  On Belmont Road for two years in 16 

a few months. 17 

 Q Okay.  Thank you. 18 

  MR. ROTH:  Mr. Chairman, I would like 19 

to ask that Mr. Gude be qualified as an expert 20 

witness. 21 

  CHAIRPERSON GRIFFIS:  Indeed.  Any 22 

objection from the Board? 23 

  (No response.) 24 

  CHAIRPERSON GRIFFIS:  And an expert 25 
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witness in? 1 

  MR. ROTH:  Real estate purchase and 2 

sale. 3 

  CHAIRPERSON GRIFFIS:  Okay.  Do the 4 

Rosans have any objection to qualifying this 5 

witness as an expert? 6 

  MS. ROSAN:  No. 7 

  CHAIRPERSON GRIFFIS:  No objection?  Do 8 

any of the other parties have any objection?  They 9 

can indicate having an objection by coming forward. 10 

  (No response.) 11 

  CHAIRPERSON GRIFFIS:  Not seeing any, 12 

very well.  I will take it as consensus of the 13 

Board.  One thing I will require, though, just for 14 

the record, that I have his resume or dossier 15 

submitted in.  We do require that.  It's not in our 16 

regulations, but this Board seems to always want 17 

that, so it would be helpful to have that submitted 18 

into the record. 19 

  MR. ROTH:  Okay.  Thank you. 20 

  BY MR. ROTH: 21 

 Q Mr. Gude, in the course of your 22 

business activities during the last year, did you 23 

ever have occasion to see the interior of the 24 

premises for 2005 Columbia Road, Northwest? 25 
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 A Yes. 1 

 Q And what were the circumstances? 2 

 A Tuesdays are brokers open and the 3 

community real estate agents go by new listings 4 

just to be familiar with them, so that's why I 5 

went. 6 

 Q And how would you describe the 7 

condition of the property when you saw it? 8 

 A A little bit decrepit. 9 

 Q In the course of your experience as a 10 

real estate agent, have you seen other properties 11 

in this general vicinity both for sale and not for 12 

sale that were in similar states of disrepair or 13 

otherwise badly in need of updating? 14 

 A Yes. 15 

 Q Approximately how many such properties 16 

have you seen say within the last two years? 17 

 A Just within the immediate neighborhood, 18 

six to ten. 19 

 Q And how many of those other properties 20 

either have been used as residences previously or 21 

have been renovated into residences? 22 

 A All of them. 23 

 Q You're obviously aware from this case 24 

and from your knowledge of Kalorama Triangle that 25 
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the property is zoned as R-5 residential, correct? 1 

 A Yes. 2 

 Q Based on your previous examination of 3 

the property, your knowledge of the neighborhood 4 

and the market, your experience dealing with other 5 

rundown properties, do you have a professional 6 

opinion about whether this house could be turned 7 

into a suitable residential property? 8 

 A Yes, it could be. 9 

 Q And what is that opinion based on? 10 

 A Just again the market other properties 11 

I have sold, listed, dealt with. 12 

 Q If this house were to be turned into an 13 

inn with, say, twelve or 13 guest rooms, do you 14 

have an opinion as to the impact that it would 15 

likely have on the value of immediately neighboring 16 

houses? 17 

 A Yes. 18 

 Q And what is that opinion? 19 

 A It could have a negative impact when it 20 

comes to resale of neighboring single-family homes. 21 

 Q Now, in order for this particular 22 

property to be turned into a suitable residence, 23 

you would agree, would you not, that an owner would 24 

have to spend some money renovating it; is that 25 
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correct? 1 

 A Yes. 2 

 Q Based on your experience and your 3 

knowledge of the market, do you believe it would be 4 

feasible for an owner to do this? 5 

 A Yes. 6 

 Q In your professional opinion, do you 7 

believe that you could renovate this house into a 8 

residence and then sell it at a profit within some 9 

reasonable time to a residential buyer? 10 

 A Based on past market experience, yes. 11 

 Q Have you bought with you today any 12 

examples of comparable situations or properties in 13 

which a house in poor condition or otherwise in 14 

need of updating or renovation was bought and then 15 

resold as a residence? 16 

 A Yes. 17 

  MR. ROTH:  Mr. Chairman, we are 18 

prepared, if it's acceptable, to submit two or 19 

three comps as evidence.  I can either question the 20 

witness specifically on them or we can let them 21 

speak for themselves. 22 

  CHAIRPERSON GRIFFIS:  No.  Let's 23 

submit. 24 

  MR. ROTH:  Okay.  We will submit those 25 
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as exhibits for the record. 1 

  BY MR. ROTH: 2 

 Q Just to clarify, after we have 3 

submitted these for the record, Mr. Gude, each of 4 

the three properties that we're going to submit 5 

exhibits on are currently used as what? 6 

 A Single-family. 7 

 Q Okay.  Thank you very much. 8 

  CHAIRPERSON GRIFFIS:  Do you have 9 

copies to give the Rosans? 10 

  MR. ROTH:  We can make them. 11 

  CHAIRPERSON GRIFFIS:  Okay.  Before you 12 

submit them in -- actually, I need copies now.  The 13 

Rosans need to see that right away. 14 

  MR. ROTH:  They have to be able to 15 

cross-examine you on them. 16 

  MS. ROSAN:  Thank you. 17 

  CHAIRPERSON GRIFFIS:  Anything else? 18 

  MR. ROTH:  I have no further questions 19 

for Mr. Gude. 20 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller 21 

has a question. 22 

  MEMBER MILLER:  Without having seen 23 

those documents, can you just tell us why they are 24 

comparable to that property? 25 
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  THE WITNESS:  Just -- actually several 1 

of them were smaller structures, townhouses.  Two 2 

of them in particular sold for more money and then 3 

were rehabilitated, you know -- how do we want to 4 

describe that?  New kitchens, new bathrooms, 5 

central air-conditioning, all that kind of stuff, 6 

but were kept as single-family homes, and then sold 7 

at a later date ranging from a year and a half to 8 

two years for a substantial profit. 9 

  MEMBER MILLER:  My question is, I mean, 10 

do these houses have like 15 rooms or are they -- 11 

are they comparable that way? 12 

  THE WITNESS:  They are comparable in 13 

structure.  I mean, they are townhouses in 14 

Kalorama.  I mean, this house doesn't currently 15 

have 15 rooms, the one on Columbia Road. 16 

  CHAIRPERSON GRIFFIS:  The comps, were 17 

they previously rooming houses? 18 

  THE WITNESS:  No, none of them.  They 19 

were all single family homes. 20 

  CHAIRPERSON GRIFFIS:  Okay.  So what 21 

we're going to be looking at is single family 22 

townhouses that had some updating and were able to 23 

sell. 24 

  THE WITNESS:  Correct. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  When you 1 

walk through a building as you walk through this 2 

one, did you assess what the renovation costs would 3 

be? 4 

  THE WITNESS:  I mean, I guess at it, 5 

but I am not a contractor.  I can only base it on 6 

past experience and my clients' past experiences. 7 

  CHAIRPERSON GRIFFIS:  Okay. 8 

  Anything else? 9 

  (No response.) 10 

  CHAIRPERSON GRIFFIS:  Thank you. 11 

  What I am going to do for your benefit, 12 

I'm going to get through the entire case of the ANC 13 

and then any witnesses you want to cross-examine we 14 

will call back. 15 

  Okay.  Let's continue. 16 

  MR. ROTH:  Thank you. 17 

  Mr. Johnson. 18 

Whereupon,  19 

 BRUCE JOHNSON, 20 

was called as a witness by the ANC-1C and, having 21 

been previously duly sworn, was examined and 22 

testified as follows:  23 

 DIRECT EXAMINATION 24 

  BY MR. ROTH: 25 
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 Q Mr. Johnson, would you state your full 1 

name and your occupation? 2 

 A Bruce Johnson.  Occupation is design 3 

and construction consultant. 4 

 Q And how long have you been a consultant 5 

in those fields? 6 

 A About 22 years. 7 

 Q And you live at 2007 Columbia Road, 8 

right next to 2005; is that correct? 9 

 A Yes, I do. 10 

 Q Describe generally what kinds of work 11 

you have done and what kind of work you specialize 12 

in. 13 

 A Historic preservation is the background 14 

and we have renovated about 20 to 30 houses in the 15 

District. 16 

  MR. ROTH:  And, Mr. Chairman, subject 17 

to submitting the same resume or CV that you 18 

described for Mr. Gude, we would ask that Mr. 19 

Johnson be qualified as an expert. 20 

  CHAIRPERSON GRIFFIS:  Do the Rosans 21 

have any objection, any questions of background or 22 

experience? 23 

  MS. ROSAN:  I would just like to say 24 

that we don't feel that this is relevant, but, you 25 
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know, we don't have any questions. 1 

  CHAIRPERSON GRIFFIS:  Okay. 2 

  Any Board objections to granting expert 3 

status? 4 

  (No response.) 5 

  CHAIRPERSON GRIFFIS:  Not hearing any, 6 

any parties? 7 

  (No response.) 8 

  CHAIRPERSON GRIFFIS:  I will take it as 9 

the consensus of the Board, then. 10 

  Let's continue. 11 

  MR. ROTH:  Thank you. 12 

  BY MR. ROTH: 13 

 Q Aside from living in Kalorama Triangle 14 

at 2007, have you done any work or consulted on any 15 

projects in Kalorama Triangle? 16 

 A Yes, I have. 17 

 Q And what would you say the most 18 

substantial one is? 19 

 A Probably mine. 20 

 Q Okay.  When did you buy your house at 21 

2007 Columbia Road? 22 

 A Approximately two and a half years ago. 23 

 Q And who did you buy it from? 24 

 A A family that was living there. 25 
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 Q A family that was living there.  And 1 

what condition was it in when you bought it? 2 

 A It was livable, but barely.  The 3 

bathrooms really needed work, the kitchen was 4 

non-existent, there was no air-conditioning.  5 

Basically it was a 100 percent renovation. 6 

 Q And yet a family was living there at 7 

the time? 8 

 A Correct. 9 

 Q Have you ever had occasion to see the 10 

interior of 2005? 11 

 A Yes, I did. 12 

 Q And what were the circumstances, the 13 

reasons for that visit? 14 

 A They were having an open house and I 15 

went in.  As a neighbor, I just wanted to see it. 16 

 Q How long did you spend inside? 17 

 A About an hour. 18 

 Q And how would you describe the 19 

condition of the property when you saw it? 20 

 A Very similar to my house. 21 

 Q And do you have a professional opinion 22 

about whether this property could be rehabilitated 23 

into a residence? 24 

 A Definitely. 25 
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 Q And what is that opinion? 1 

 A It would be a wonderful residence.  It 2 

has a lot of street charm, it's got a lot of 3 

architectural interest inside.  It would be great 4 

for that. 5 

 Q Describe some of those architectural 6 

details. 7 

 A Very nice wainscoting on the inside, a 8 

wonderful staircase, though painted at this point. 9 

 Q Okay.  You have seen the Rosans' 10 

architectural plans for turning the house into an 11 

inn; is that correct? 12 

 A Yes. 13 

 Q In fact, you have seen Mr. Rosan 14 

himself working on the property -- 15 

 A Correct. 16 

 Q -- from time to time; is that correct? 17 

 A Correct. 18 

 Q Have you been inside the house since 19 

they began construction? 20 

 A Yes, I have. 21 

 Q What have you observed about the size 22 

of the bedrooms or guest rooms that they are 23 

putting in there? 24 

 A They are very tiny, they are about the 25 
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size of closets. 1 

 Q Let's talk about the bedrooms and the 2 

bathrooms separately for a moment. 3 

 A Okay. 4 

 Q If you had a typical hypothetical 5 

client who purchased this house for the purpose of 6 

turning it into a residence, would you advise 7 

putting a full bath in each and every bedroom? 8 

 A Probably not. 9 

 Q And how many full baths would you 10 

advise putting in? 11 

 A In a house that size, three and a half, 12 

four and a half at the most. 13 

 Q And assuming that the bathrooms planned 14 

by the Rosans are fairly modest -- let's say a 15 

toilet, a sink, a bathtub or shower stall, but 16 

nothing excessively fancy -- approximately how much 17 

would it cost to put each of those in? 18 

 A Eight-, ten-thousand dollars. 19 

 Q And would that include or not include 20 

the cost of putting in additional plumbing stacks 21 

if those were necessary? 22 

 A That would not include that. 23 

 Q So putting aside -- how much would an 24 

additional plumbing stack be? 25 
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 A Could be several thousand dollars 1 

depending on where it was located and what you had 2 

to go through. 3 

 Q Okay.  So putting aside the cost of any 4 

additional stacks for a moment, if they only put in 5 

the three and a half, four and a half, even five 6 

full bathrooms that would be typical of a 7 

residential use rather than 13 as found in their 8 

plans, they could save approximately how much money 9 

right off the bat that could be put toward a 10 

residential renovation? 11 

 A Eight-, ten-thousand dollars times 12 

eight. 13 

 Q Okay.  Times eight rooms that would be 14 

otherwise -- 15 

 A Eight rooms could be left off. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Let's cut 17 

to the chase here, Mr. Roth.  Are you asking him to 18 

substantiate the fact that it might be less 19 

expensive to convert this or upgrade it to a single 20 

family residence? 21 

  MR. ROTH:  Yes, sir. 22 

  CHAIRPERSON GRIFFIS:  That's a pretty  23 

quick question. 24 

  MR. ROTH:  Yes, sir. 25 
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  CHAIRPERSON GRIFFIS:  Do you have an 1 

answer to that? 2 

  THE WITNESS:  Yes, it would be. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MR. ROTH:  You have cut to the chase. 5 

  BY MR. ROTH: 6 

 Q Let me ask one final question.  You 7 

have bought houses, renovated them, lived in them 8 

for a while and sold them for a profit, have you 9 

not? 10 

 A I have. 11 

 Q Do you have any reason to believe that 12 

the Rosans or any other buyer could not renovate 13 

this property into a residence and either live 14 

there or flip it at some reasonable period of time 15 

and earn a profit? 16 

 A Oh, definitely not.  They could make a 17 

profit. 18 

 Q Okay.  Thank you. 19 

  CHAIRPERSON GRIFFIS:  Are there 20 

questions from the Board? 21 

  (No response.) 22 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 23 

you very much. 24 

  MR. ROTH:  Thank you. 25 
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  Mr. Chairman, we don't have any further 1 

witnesses.  I have some photographs that I would 2 

like to submit as exhibits and a copy of part of 3 

the web page of the Rosans existing business that 4 

describe how they characterized this Adams 5 

Morgan-Dupont Circle property. 6 

  CHAIRPERSON GRIFFIS:  Okay.  And the 7 

photographs are going to show what? 8 

  MR. ROTH:  The photographs are first 9 

photographs of the street on Columbia Road from 10 

both sides, south and north or east and west 11 

depending on how you view it -- 12 

  CHAIRPERSON GRIFFIS:  Tell us the 13 

testimony.  What are you hoping we see in these 14 

photographs? 15 

  MR. ROTH:  That it's a residential 16 

block. 17 

  CHAIRPERSON GRIFFIS:  Okay. 18 

  MR. ROTH:  That contrary to previous 19 

testimony, that the entire side of that block is 20 

residential with the exception of one embassy at 21 

the corner of 20th Street and a Russian trade 22 

mission that actually faces I think California or 23 

Connecticut Avenue. 24 

  CHAIRPERSON GRIFFIS:  Okay. 25 
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  MR. ROTH:  But that all of the 1 

architecture in the center of the block is 2 

residential. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MR. ROTH:  The other is a photograph 5 

that I alluded to earlier showing one travel lane 6 

in the southbound or westbound direction in front 7 

of the house that would necessitate cars from 8 

behind turning into the left-hand travel lane in 9 

the opposite direction in order to get around a 10 

vehicle that was parked in front of the house.  And 11 

finally, a photograph of the sidewalk in front of 12 

the property which shows that it's approximately 13 

nine feet at its widest point and that, in fact, 14 

there is a tree box of some amount, but judging by 15 

the size of the squares on the concrete, it's 16 

approximately four to five feet wide at that point, 17 

and this goes to the issue, as we were referring to 18 

before, about how trash would be handled in a house 19 

that size with that number of guests, where the 20 

trash would end up being placed out. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. Roth, 22 

there is a house as you face 2005, which is 2003, 23 

which looks to be the identical house, so one can 24 

assume -- although it looks like it may have a 25 
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little roof.  Whatever it is, they seem to be 1 

fairly comparable.  Where do they put their trash, 2 

2003? 3 

  MR. ROTH:  They are actually part of a 4 

condominium and the condominium is on the opposite 5 

side of the building.  The condominium is actually 6 

on Wyoming Avenue.  It's a multistory -- I believe 7 

it's six- or eight-story condominium, a modern 8 

construction. 9 

  CHAIRPERSON GRIFFIS:  Okay. 10 

  MR. ROTH:  And both -- 11 

  CHAIRPERSON GRIFFIS:  The single family 12 

houses on that block, of which, again, we have site 13 

photographs in the record, -- 14 

  MR. ROTH:  Right. 15 

  CHAIRPERSON GRIFFIS:  -- where is their 16 

trash pickup? 17 

  MR. ROTH:  From the sidewalk. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  Anything else? 20 

  MR. ROTH:  That's it.  Is Mr. 21 

Apostolides allowed to -- 22 

  MR. APOSTOLIDES:  I just have one quick 23 

comment. 24 

  CHAIRPERSON GRIFFIS:  You want lots of 25 
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bites at this apple, don't you? 1 

  MR. APOSTOLIDES:  As part of our case, 2 

if you walked around that part of the neighborhood, 3 

and I don't know if you have, the Kalorama Triangle 4 

corner of Adams Morgan is a very quiet residential 5 

corner.  I just wanted to emphasize that point.  6 

That's something that came up again and again in 7 

the comments we have. 8 

  We have a very busy street down the 9 

block, a very busy commercial corridor -- 10 

  CHAIRPERSON GRIFFIS:  What is the 11 

street down the block? 12 

  MR. APOSTOLIDES:  The 18th and Columbia 13 

intersection, which is about four blocks away. 14 

  CHAIRPERSON GRIFFIS:  That's the 15 

busiest intersection in the surrounding area? 16 

  MR. APOSTOLIDES:  Yes. 17 

  CHAIRPERSON GRIFFIS:  What direction is 18 

that from the property? 19 

  MR. APOSTOLIDES:  That's east. 20 

  CHAIRPERSON GRIFFIS:  What do you find 21 

when you go west? 22 

  MR. APOSTOLIDES:  California Street and 23 

Sheridan Kalorama.  Columbia dead ends and it 24 

becomes California Street, it goes over to Mass 25 
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Avenue through Sheridan Kalorama neighborhood.  So 1 

again, it's just part of the zone plan and 2 

referring back to the planning report. 3 

  The boundaries of the Kalorama Historic 4 

District, which this property falls within, you're 5 

not going to find very many, if any, commercial 6 

enterprises at that end of Kalorama Triangle, the 7 

western end of Kalorama Triangle.  It is, you know, 8 

overwhelmingly residential. 9 

  Thanks. 10 

  MR. ROTH:  Mr. Chairman, I have copies 11 

of the exhibits that I can give to the Rosans. 12 

  CHAIRPERSON GRIFFIS:  Yes. 13 

  MR. ROTH:  And originals that I can 14 

submit to you or to the clerk. 15 

  CHAIRPERSON GRIFFIS:  It will go to 16 

staff at my far right. 17 

  MR. ROTH:  Okay. 18 

  CHAIRPERSON GRIFFIS:  Is Connecticut 19 

Avenue all residential? 20 

  MR. APOSTOLIDES:  In that block, the 21 

2000 block of Connecticut Avenue, there is -- 22 

  CHAIRPERSON GRIFFIS:  You're talking 23 

about the surrounding area, and -- 24 

  MR. APOSTOLIDES:  Yes, the surrounding 25 
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area. 1 

  CHAIRPERSON GRIFFIS:  -- you have 2 

brought the Board all the way up to 18th and 3 

Columbia; is that correct? 4 

  MR. APOSTOLIDES:  Down to 18th and 5 

Columbia. 6 

  CHAIRPERSON GRIFFIS:  Okay.  So if you 7 

go that far up, go the different direction, is it 8 

all residential? 9 

  MR. APOSTOLIDES:  If you go south on 10 

Connecticut Avenue, then you run into the Hilton 11 

and the Universal Building and the Royal Palace and 12 

all sorts of other interesting establishments, but 13 

our area, and if you talk to the residents in the 14 

area, they are very defiantly proud of the fact 15 

that it's a quiet residential enclave in between 16 

these two, you know, anchors of commercial 17 

activity. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MR. APOSTOLIDES:  And it's something 20 

we're trying to hold onto. 21 

  CHAIRPERSON GRIFFIS:  I see.  Okay.  22 

Very well. 23 

  Anything else? 24 

  MR. ROTH:  That's it from us. 25 
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  CHAIRPERSON GRIFFIS:  Good.  Thank you 1 

very much. 2 

  Let's go to the -- what did I say the 3 

order was?  Kalorama Citizens Association 4 

presentation. 5 

  Oh, I'm sorry.  Don't let me get too 6 

far ahead here.  The Rosans. 7 

  Do you have any cross-examination of 8 

Mr. Roth, of any of their witnesses?  Any 9 

questions, clarifications?  Are you certain? 10 

  MR. ROSAN:  I have just one question. 11 

  CHAIRPERSON GRIFFIS:  Can you turn on 12 

your microphone, please? 13 

  MR. ROSAN:  Oh.  I'm sorry. 14 

  CHAIRPERSON GRIFFIS:  That's okay. 15 

  MR. ROSAN:  Three days ago, I was 16 

measuring the house we have here and 2003 and 2007. 17 

 They are the same size of the 2006 apartment 18 

building, and they, I guess, they have 40 19 

apartments.  I think they produce more traffic than 20 

us, so when they were built many years ago, maybe 21 

they had single houses there.  I think they fought 22 

for that, but they got it.  So they have a lot of 23 

trash there.  Even at Wyoming apartments, they have 24 

a lot of trash. 25 
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  CHAIRPERSON GRIFFIS:  Okay. 1 

  MR. ROSAN:  So they are concerned about 2 

trash.  I don't think it's -- 3 

  CHAIRPERSON GRIFFIS:  Okay.  We will 4 

add that into your closing statements and I would 5 

suggest, and I will try and follow up with the 6 

Condominium Association at their case presentation. 7 

 That may well be a good cross-examination 8 

question.  But I appreciate your saying that. 9 

  All right.  Let's go to the Kalorama 10 

Citizens Association, then. 11 

  MS. HARGROVE:  I'm going to read some 12 

-- excuse me.  My name is Ann Hargrove, of course. 13 

 I'm going to read some things, but not this whole 14 

testimony, so don't worry about that. 15 

  CHAIRPERSON GRIFFIS:  Okay. 16 

  MS. HARGROVE:  But I would like 17 

permission to be able to be sure that you do follow 18 

through on allowing us to do further comments on 19 

the certificate of occupancy history as well as the 20 

zoning regulations because I am very much familiar 21 

with both of the cases that resulted in the 22 

regulations. 23 

  CHAIRPERSON GRIFFIS:  Good. 24 

  MS. HARGROVE:  I would appreciate that. 25 
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  CHAIRPERSON GRIFFIS:  Absolutely. 1 

 TESTIMONY OF ANN HARGROVE 2 

 OF THE KALORAMA CITIZENS ASSOCIATION 3 

  MS. HARGROVE:  As several witnesses 4 

have said, this is a predominantly residential 5 

area.  In answer to your question about the zoning 6 

on Connecticut Avenue, it's residentially zoned 7 

from T Street on up to the point that you get to 8 

Calvert Street.  Actually beyond that, we don't 9 

count the Taft Bridge.  When you get into Woodley 10 

Park, you switch to commercial zoning.  But this is 11 

a very important thing to remember, because both 12 

sides of Connecticut Avenue have been very anxious 13 

to keep their community residential. 14 

  The hotels you see there came in before 15 

the new hotel regulations.  They came in before 16 

1980. 17 

  CHAIRPERSON GRIFFIS:  Okay. 18 

  MS. HARGROVE:  And it was in 1980 that 19 

the hotel case was done which said that no longer 20 

could new hotels locate in a residential zone, nor 21 

could existing ones expand.  So that was the 22 

provision, which has meant that a lot of large 23 

hotels have not come into the area. 24 

  The second provision that was important 25 
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occurred in 1988, which is the transient 1 

accommodations cases that you have heard about 2 

which involved home occupations, and in that case, 3 

it was decided that bed and breakfasts could be 4 

used as an allowable home occupation use.  5 

Subordinate of course, as an accessory use is to 6 

the primary use as a residence, owner-occupied, and 7 

subject to other restrictions.  In a historic 8 

district, you could only have six rooms, for 9 

example, for the purpose of a bed and breakfast. 10 

  But the confusion about some of these 11 

terms in the code still exist.  It's truth that we 12 

did not fully achieve excellence in getting all of 13 

these definitions straightened out at the time 14 

these cases were done, and in 1980, the hotel case 15 

did result in a series of new definitions for 16 

various entities, including the rooming house which 17 

I mentioned earlier to you today, and including 18 

some other things as well.  But basically, the 19 

effort was not to have rooming houses be transient 20 

accommodations, although the minimum stay at a 21 

rooming house can be one month. 22 

  It is very important that in our 23 

discussion, that we understand that although we 24 

talk about the hotel case, as we did that occurred 25 
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in 1980, that we don't get confused that all of 1 

these things are hotels.  This is not about a hotel 2 

on Columbia Road. 3 

  CHAIRPERSON GRIFFIS:  Right.  No, we're 4 

clear on that. 5 

  MS. HARGROVE:  Yes.  Okay.  It's very 6 

important to understand that the provisions that 7 

affect it have to do with the definition of what a 8 

rooming house is, and furthermore what the 9 

definition of a bed and breakfast would be.  And so 10 

that's what we're really talking about when we're 11 

talking about that particular location. 12 

  CHAIRPERSON GRIFFIS:  Or inn.  Wouldn't 13 

you include an inn? 14 

  MS. HARGROVE:  Well, an inn can be this 15 

kind of thing, but it cannot be a rooming house, as 16 

you can see from the definition.  The definition 17 

clearly says it can't be an inn.  However, a bed 18 

and breakfast can call itself an inn if it wants 19 

to, to show you how very convoluted this gets. 20 

  I do want to make clear that these two 21 

provisions do go to the public interest very, very 22 

strongly because this is a neighborhood which was 23 

subject to immense conversion pressure, either of 24 

existing buildings to be hotels or transient 25 
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accommodations or rowhouses. 1 

  The transient accommodation case came 2 

about largely because of what happened on Midwood 3 

when there were four houses converted to a bed and 4 

breakfast use, and because there was some doubt 5 

about how the regulations could be applied from the 6 

old hotel case, there was a genesis to try to 7 

straighten that out through the home occupations 8 

case, which they attempted to do to make it clear 9 

that you could not take houses and convert them to 10 

full-scale commercial operations. 11 

  That case also, of course, recognized 12 

the importance of the change in the way people live 13 

these days in which many people do have offices or 14 

other work that they conduct in their homes, and so 15 

the compromise was that you could have a home 16 

occupation as a bed and breakfast but you could not 17 

have the whole building as a bed and breakfast. 18 

  Now, having said that, it is my 19 

contention that the Rosans, who really got into 20 

this I think very innocently because of lack of 21 

being able to talk with someone who might help a 22 

bit, do not have a right to grandfather rights 23 

here. 24 

  In the first place, let's go back to 25 
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the hotel case again so we all won't get confused. 1 

 The only entity among this potpourri of things 2 

that we have been talking about which had -- that 3 

was factored in as a conforming use was the hotels 4 

themselves.  In other words, their strange decision 5 

said that although you cannot have new hotels in 6 

residential zones and existing hotels cannot 7 

expand, they also said the existing hotels would be 8 

treated as conforming uses.  But that particular 9 

provision was not applied to things like rooming 10 

houses or all these other things that might be 11 

existing out there. 12 

  CHAIRPERSON GRIFFIS:  Understandable. 13 

  MS. HARGROVE:  It only applied to 14 

hotels.  So we're talking about the potential of a 15 

non-conforming use. 16 

  Normally, one is required to register a 17 

non-conforming use and it a truism, unfortunately, 18 

that many times people who enforce our codes do not 19 

in any way ask what the zoning is when they tell 20 

you you can pay your taxes because, of course, they 21 

like to have your taxes, and the Planning Office 22 

report concurs with what we have been told, which 23 

is that they generally don't ask whether, you know, 24 

this is a legal use that you're paying your taxes 25 
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off of; they only just want to be sure that you 1 

don't have transients, and their definition is for 2 

anyone who stays less than 90 days is considered a 3 

transient. 4 

  So in our view, this is a situation in 5 

which there were zoning changes which should have 6 

changed the nature of the operation either through 7 

registration as a non-conforming use or through a 8 

changed certificate of occupancy.  The certificate 9 

of occupancy was never changed and it shows a mixed 10 

use which would be impossible. 11 

  The new regulations in 1980 specify, 12 

for example, that you can't have a -- you cannot 13 

have an accessory use like this, which is in this 14 

case a bed and breakfast accessory use home 15 

occupation, in a multi-use building.  That is 16 

something that is three units or more, and three 17 

units could, of course, be a rooming house -- rooms 18 

in a rooming house. 19 

  I hope I haven't been too confusing 20 

because it's awful to get through this stuff, but 21 

looking at this -- 22 

  CHAIRPERSON GRIFFIS:  Believe it or 23 

not, it's what we deal with every Tuesday. 24 

  MS. HARGROVE:  Well, I don't envy you 25 
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your job. 1 

  What we did was just to try to take the 2 

Rosans' case at face value, what they said for each 3 

of the things that they wanted to do and to go 4 

through it a bit, and I won't bore you with all of 5 

this if someone can read it, but our conclusions 6 

toward the end would be as follows.  Let me find it 7 

real quick -- which is that the applicant has -- 8 

  CHAIRPERSON GRIFFIS:  Then -- go ahead. 9 

 Go ahead. 10 

  MS. HARGROVE:  The applicant has failed 11 

to fulfill the burden of proof for the standards 12 

required of a zoning -- a use variance, and that 13 

would require that there was something exceptional 14 

or unusual about this property which would prevent 15 

it from being used as a residential or residential 16 

use. 17 

  We have incidentally attached with this 18 

testimony pictures of some houses that have all 19 

been converted, either as single family residences 20 

or apartment houses, and that's all that there is 21 

in a residential zone.  There are no commercial 22 

uses in the residential zone. 23 

  Secondly, there is no evidence that the 24 

applicant has submitted that, in addition, that -- 25 
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to the house being -- I mean the property being 1 

unusual because it's triangular, the property is 2 

triangular shaped or whatever, that it can't be 3 

used residentially, there is absolutely no evidence 4 

been submitted to the -- directly to the contrary, 5 

and I don't think there could be. 6 

  Also, there is no hardship imposed by 7 

the zoning itself, only a self-imposed hardship 8 

arising from the desire for a use that is not 9 

allowed by the regulations, and that's very 10 

unfortunate that these people are in this 11 

situation, but the hardship would accrue if they 12 

could not use the property for a use for which it 13 

could be used, and unfortunately it is a 14 

speculation of wanting to use it for a use that's 15 

not proper. 16 

  Finally, when you get to it, all of the 17 

policies that are reflected in the comprehensive 18 

plan, which is the third point here, and also are 19 

reflected in the Zoning Commission decisions in 20 

both of those two cases that we spoke of relate 21 

directly to the requirement that it be for the 22 

public good, which is the last determinant of 23 

whether you can grant a variance. 24 

  It is our view that if you moved in the 25 
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direction of granting a variance, which we think 1 

it's not eligible for a variance, that it would be 2 

incompatible with the comprehensive plan and the 3 

policies affirmed in the hotel case and bed and 4 

breakfast text cases. 5 

  Similarly, the granting of such a 6 

commercial use would adversely affect the 7 

residential character of the area, degrading the 8 

quality-of-life amenities of nearby properties and 9 

destabilizing residential integrity. 10 

  Any questions? 11 

  CHAIRPERSON GRIFFIS:  Thank you very 12 

much. 13 

  MS. HARGROVE:  Thank you. 14 

  CHAIRPERSON GRIFFIS:  Mr. Etherly. 15 

  MEMBER ETHERLY:  Thank you very much, 16 

Mr. Chair. 17 

  Excellent analysis, Ms. Hargrove. 18 

  MS. HARGROVE:  Thank you, Mr. Etherly. 19 

  MEMBER ETHERLY:  Very, very quickly, 20 

the thing that I am struggling with is the 21 

discussion at the conclusion of page 3 to the top 22 

of page 4 where you talk about the grandfathering 23 

issue. 24 

  I don't know if I necessarily want to 25 
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encourage a wide-open discussion now as we'll be 1 

moving towards a continuance, but what I'm 2 

struggling with is perhaps a variation on that 3 

issue of grandfathering, which is if you have what 4 

appeared to be a rooming house use at some point 5 

prior to the amendments or prior to some of the 6 

case history that you cited and that rooming house 7 

use had both hotel or what we would consider today 8 

to be transient components as well as non-transient 9 

components, because there is some indication that 10 

perhaps some of the uses involved stays that 11 

exceeded 90 days in some instances, does that 12 

trouble you from a grandfathering standpoint?  13 

Because I'm worried if there is an issue about, 14 

before we try to -- before the issues tried to get 15 

shall we say cleaned up or clarified in case law or 16 

in zoning regulation amendments, was there a period 17 

of time in which hotel, rooming house, and/or inn 18 

were all treated interchangeably, and as such, that 19 

shall we say further clarifies or creates a 20 

grandfather issue that would allow this particular 21 

operation to continue. 22 

  Now, there are some other parts of that 23 

logic that would have to be in place, but let's say 24 

all those other parts are there for the moment just 25 
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for the sake of discussion.  Does that strengthen 1 

the grandfather argument? 2 

  MS. HARGROVE:  It's a very difficult 3 

situation because, as I had said, I really felt 4 

that I had to honestly say that there is some 5 

confusion about the way the definitions were done. 6 

 Logically, for example, instead of saying a 7 

rooming house could have people one month or less 8 

-- I mean one month or more, it would have been 9 

logical to apply the transient accommodation, you 10 

know, regulation to it as well as to the other 11 

entities, which is three months or less which is 12 

transient.  There has been confusion over the 13 

years. 14 

  In fact, I suspect -- I don't know 15 

about other areas, but I do know that in Dupont 16 

Circle and Adams Morgan, there have been a series 17 

of instances in which we have gone to zoning 18 

administrators and said, "Look, these people are 19 

operating from out of the, you know, boundaries of 20 

their C of O."  Catching it is very difficult. 21 

  So I can't tell you for sure how I feel 22 

about this until I have a chance to look at this 23 

further. 24 

  MEMBER ETHERLY:  Okay. 25 
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  MS. HARGROVE:  But it's clear that what 1 

they had was a C of O for a rooming house for eight 2 

persons. 3 

  MEMBER ETHERLY:  And I think that that 4 

additional look will definitely be very helpful. 5 

  MS. HARGROVE:  Yes, but I think we must 6 

not think in terms of 15 because no matter how you 7 

do -- and furthermore, they now have a valid C of O 8 

for a use which is allowable in the regulations, 9 

which means the non-conforming use is no longer an 10 

issue.  The point is they now have a valid 11 

certificate of occupancy and you lose your rights 12 

to a non-conforming use once you have that. 13 

  MEMBER ETHERLY:  Okay.  Thank you. 14 

  Thank you, Mr. Chair. 15 

  CHAIRPERSON GRIFFIS:  Any other 16 

questions from the Board?  Mr. Parsons? 17 

  COMMISSIONER PARSONS:  Only to say, Mr. 18 

Chairman, that I participated in the cases that Ms. 19 

Hargrove ran through, the transient accommodation, 20 

hotels, home occupation.  I just thank her for her 21 

excellent summary and I agree with the circumstance 22 

that she characterized. 23 

  CHAIRPERSON GRIFFIS:  You participated 24 

on the Zoning Commission. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 152 

  COMMISSIONER PARSONS:  Yes. 1 

  CHAIRPERSON GRIFFIS:  Indeed.  Thank 2 

you. 3 

  Okay.  Any other questions from the 4 

Board?  Ms. Miller? 5 

  MEMBER MILLER:  The hotel case and the 6 

other home occupation case, are there cites for 7 

them in your submission or not? 8 

  MS. HARGROVE:  I don't know whether I 9 

cited them or not by their actual names, but they 10 

are easy to look up.  You know, they are in the 11 

records.  Is that what you're asking me for? 12 

  MEMBER MILLER:  Yes.  Can you provide 13 

them with your additional submission? 14 

  MS. HARGROVE:  Oh, sure. 15 

  MEMBER MILLER:  Okay. 16 

  My other question is, I just want to be 17 

clear about this, why we don't pay attention to the 18 

15 number. 19 

  MS. HARGROVE:  Because the 15 number 20 

has nothing to do with the certificate of 21 

occupancy; it has only to do with a piece of paper 22 

they got from the rental accommodation office which 23 

said that they can have a license for 15 -- that 24 

they will not have to pay whatever the -- will not 25 
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have to register their rental breakdowns for people 1 

that are transients. 2 

  But the point is, if you look at C of 3 

O's for rooming houses, they specify exactly how 4 

many rooms you can have and they are very precise 5 

that way because there are things like fire codes 6 

and building codes which apply, and when they say 7 

eight rooms, you have to have an eight-room thing. 8 

 I feel reasonably sure that that's why they were 9 

granted an eight-room certificate of occupancy for 10 

a rooming house rather than, say, a 15, which they 11 

probably tried for.  I don't know, you know, 12 

whether that's true or not. 13 

  MEMBER MILLER:  Thank you. 14 

  CHAIRPERSON GRIFFIS:  Anything else? 15 

  (No response.) 16 

  CHAIRPERSON GRIFFIS:  Do the Rosans 17 

have any questions of Ms. Hargrove? 18 

  MS. ROSAN:  Just to clarify.  Transient 19 

means 30 or less.  Roomers used to be they had to 20 

stay at least 90 days, but now they lowered that to 21 

30 days for a rooming house.  At least that's what 22 

we got from one of the attorneys we contacted.  You 23 

are considered transient if you stay -- you have to 24 

stay no more than 30 days, from one to 30 days. 25 
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  CHAIRPERSON GRIFFIS:  You are asking if 1 

Ms. Hargrove is in agreement with that? 2 

  MS. ROSAN:  Just clarifying because I 3 

think I heard something -- 4 

  MS. HARGROVE:  It's very to get 5 

confused, and I do, too, and the reason we talk 6 

about transient accommodations is that that magic 7 

lingo is tied to the tax code which say you pay a 8 

hotel tax if someone stays there for less than 30 9 

days, and that was the basic definitional framework 10 

that we used in both the hotel case and the bed and 11 

breakfast case because we felt it was the easiest 12 

to understand. 13 

  In the hotel case, there was a decision 14 

that a rooming house cannot be transient and that 15 

the minimum stay a person would have to stay is one 16 

month.  In other words, you could not rent it out 17 

on a daily basis.  That was just, you know, an 18 

arbitrary decision that the Zoning Commission made 19 

at that time.  It's not related to the tax code; 20 

it's just related to an idea. 21 

  CHAIRPERSON GRIFFIS:  Is that clear for 22 

you?  Is your question answered? 23 

  MS. ROSAN:  Yes.  Yes. 24 

  CHAIRPERSON GRIFFIS:  Any other 25 
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questions? 1 

  MS. ROSAN:  No. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you 3 

very much, Ms. Hargrove. 4 

  MS. HARGROVE:  Thank you very much. 5 

  CHAIRPERSON GRIFFIS:  Let's go to the 6 

Condominium Associations. 7 

 TESTIMONY OF PETER CRAWFORD 8 

 OF THE CONDOMINIUM PARTY 9 

  MR. CRAWFORD:  Good morning.  Peter 10 

Crawford, 2006 Columbia Road, Northwest, the 11 

Oakland Condominium, and I'm representing the 12 

Condominium Party. 13 

  Mr. Chairman, for the record, we also 14 

have a letter that was provided to us by the 2029 15 

Connecticut Avenue Condominium which abuts the 16 

subject property, and we would like to introduce 17 

that for the record as well or read it into the 18 

record as you wish. 19 

  CHAIRPERSON GRIFFIS:  No.  You can put 20 

it into the record.  You are just the messenger? 21 

  MR. CRAWFORD:  That's correct. 22 

  CHAIRPERSON GRIFFIS:  They asked you to 23 

bring it down here? 24 

  MR. CRAWFORD:  That's correct. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Can you 1 

give a copy to the Rosans after you are done?  2 

Let's get through this presentation, but you can 3 

give them a copy right away and then you can put it 4 

into the record. 5 

  MR. CRAWFORD:  Certainly. 6 

  Without rehashing everything that has 7 

already been said, let me say that the Condominium 8 

Party fully concurs with the testimony that we have 9 

heard from the Planning Board, the testimony we 10 

have heard from the ANC, the testimony we have 11 

heard from the Kalorama Citizens Association.  I 12 

want to reiterate just briefly a couple of points 13 

there and then make two additional points, and then 14 

we will close. 15 

  CHAIRPERSON GRIFFIS:  Okay. 16 

  MR. CRAWFORD:  First of all, I would 17 

like to present situationally where we are and 18 

touch base on Mr. Roth's testimony. 19 

  The Oakland Condominium is situated 20 

directly across Columbia Road approximately 60 feet 21 

from the entrance on the eastern exposure to the 22 

subject property.  Within the Oakland, most of our 23 

25 units are owner-occupied.  Our residents include 24 

established families, there are small children, 25 
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there are working adults, there are retirees.  Ten 1 

of our 25 apartments in the Oakland, and I would 2 

guess -- correct me if I am wrong -- at least 25 or 3 

so of the 30 of the Wyoming face directly onto 4 

Columbia Road and directly across the street from 5 

the property. 6 

  In the case of the Oakland, 15 7 

additional units also have indirect but significant 8 

audible noise exposure to the subject property, and 9 

then one other piece of information that I think is 10 

important is that at the north end of the Oakland, 11 

there is an alley off Columbia Road that provides 12 

vehicular and pedestrian traffic to the Adams 13 

Elementary School, and also parking and services 14 

access for the Skylar Arms and the Wyoming. 15 

  A question was raised earlier about 16 

trash, and I will just address that right now.  The 17 

Skylar Arms has a sealed Dumpster for its trash and 18 

it also has trash rooms downstairs where the trash 19 

is stored until the commercial pickup is done.  The 20 

Oakland Condominium has the same thing.  We have a 21 

trash room downstairs that is sealed, and I believe 22 

that the Wyoming has the same thing.  So there is 23 

no trash sitting outside the -- 24 

  CHAIRPERSON GRIFFIS:  Where does the 25 
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pickup happen?  In the alley? 1 

  MR. CRAWFORD:  Yes.  Trash service 2 

comes into the alley with their truck, they come to 3 

our back door, they bring out the Supercans and 4 

they dump it. 5 

  CHAIRPERSON GRIFFIS:  Okay.  Do you 6 

have parking provided at the condominiums? 7 

  MR. CRAWFORD:  All three of the 8 

buildings have a very limited number of parking. 9 

  CHAIRPERSON GRIFFIS:  Where is the 10 

parking? 11 

  MR. CRAWFORD:  The Oakland has four 12 

spaces in the back, the Skylar Arms I think has six 13 

or eight spaces there along the alley in the back, 14 

and the Wyoming has seven or eight spaces in the 15 

back also accessed by the alley. 16 

  CHAIRPERSON GRIFFIS:  How many total 17 

units in all of those three buildings? 18 

  MR. CRAWFORD:  A hundred and 19 

twenty-five between the Oakland and the Wyoming, 20 

and I can't speak for the Skylar Arms, but I'm 21 

guessing it's on the order of 30. 22 

  CHAIRPERSON GRIFFIS:  Okay.  So let's 23 

say 150 units and you have 20 parking spaces.  24 

Okay. 25 
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  MR. CRAWFORD:  Okay.  Mr. Roth 1 

presented photographs in his testimony of the 2 

access and I will get to that in a moment.  Let me 3 

quickly recap what our position is. 4 

  First of all, we do not believe that 5 

the application demonstrates the existence of any 6 

special circumstance that would justify issuance of 7 

a zoning variance under the D.C. Code.  We see no 8 

structural situation or economic reasons that would 9 

prevent the structure from being rehabilitated to 10 

its intended residential use as a single family 11 

dwelling or flat, and I think Ms. Hargrove has 12 

presented the regulations quite handily on that. 13 

  Secondly, we think the intended use as 14 

an inn or tourist home is not consistent with the 15 

allowable uses in the R-5-D District.  The intended 16 

use is purely commercial operation, which is 17 

inappropriate in a residential zone. 18 

  Finally, when all of the three units 19 

that we have talked about in this case -- the 20 

Skylar Arms, the Oakland and the Wyoming -- were 21 

previously threatened by the proposed expansion of 22 

the Washington Hilton, this Board we believe wisely 23 

determined that the nature of the district is 24 

residential and that it should be protected from 25 
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further commercial incursion.  A variance would 1 

undermine that determination and risk further 2 

commercial incursions, in our view. 3 

  Let me get to the pedestrian traffic 4 

safety issue.  Columbia Road is a very busy street, 5 

and in the 2000 block, there is one eastbound lane, 6 

one westbound lane, and a center turn lane to help 7 

facilitate turns, not only onto 20th Street going 8 

left, but into the alley that serves all those kids 9 

who are going to Adams Elementary School and their 10 

parents and the teachers and the faculty who park 11 

back there in the back through that alley.  It's a 12 

congested little spot already. 13 

  The subject property, as you have 14 

testified, has no parking facilities of it's own, 15 

there is no passenger loading zone in front of the 16 

building, and to create one would be to further 17 

reduce the available parking to other residents in 18 

the neighborhood. 19 

  We have addressed in our 20 

cross-examination of the Rosans the issue regarding 21 

access by Metro, and I think we have probably put 22 

that to bed, so I will move on. 23 

  But we are concerned about the safety 24 

issue of people being discharged out in that 25 
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street.  If they have to stop, that means the 1 

traffic has to go around them, either into the 2 

left-turn lane or they will come to a sudden stop 3 

-- 4 

  CHAIRPERSON GRIFFIS:  What do people do 5 

that are in the houses on the same side of the 6 

block now when you come home from those commercial 7 

areas and take a cab? 8 

  MR. CRAWFORD:  They either stop at a 9 

corner, -- 10 

  CHAIRPERSON GRIFFIS:  They do? 11 

  MR. CRAWFORD:  -- but most of them 12 

don't come back by cab. 13 

  CHAIRPERSON GRIFFIS:  They do?  All 14 

those residents do in the townhouses?  It's pouring 15 

rain and they stop at the corner and they walk up 16 

the block? 17 

  MR. CRAWFORD:  Well, I wouldn't say 18 

all.  I'm sure cabs stop all over the street.  You 19 

know there is no discipline in taxicabs in 20 

Washington, D.C.  We're talking about something 21 

that's going to add possibly 26 more departures a 22 

day. 23 

  CHAIRPERSON GRIFFIS:  Okay.  So your 24 

point is the impact of -- conceivably a condition 25 
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that's already happening, but the additional impact 1 

of it would be severe. 2 

  MR. CRAWFORD:  It's already bad and 3 

it's going to be worse. 4 

  CHAIRPERSON GRIFFIS:  Okay.  I think 5 

we're clear. 6 

  MR. CRAWFORD:  Okay.  And then I would 7 

just like to address the question of significant 8 

audible noise impacts. 9 

  They have historically then 10 

significant.  My unit is on the front of the 11 

building in the Oakland -- 12 

  CHAIRPERSON GRIFFIS:  What caused the 13 

noises? 14 

  MR. CRAWFORD:  The noises were caused 15 

by people arriving and departing from the guest 16 

house, from people being out on the balconies at 17 

night talking, loud voices.  There is something 18 

about our neighborhood, and maybe it's the fact 19 

that there are high-rise buildings there, the 20 

apartment blocks and the condominium behind us and 21 

the trade mission, maybe it's the architecture of 22 

the Hilton, I don't know, but noise seems to echo, 23 

really echo.  You hear voices no matter how soft in 24 

the street, you hear cars slamming, you hear taxis. 25 
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  We're concerned with the noise, that 1 

what will happen is with all the pickups in the 2 

early morning, as they have stated, and all the 3 

returns late at night, as they have stated, that 4 

we're going to be hearing those cabs prostituting 5 

with their horns, toot-toot, toot-toot, you know, 6 

get in my cab, not in that cab. 7 

  CHAIRPERSON GRIFFIS:  Got you. 8 

  MR. CRAWFORD:  I'm sure you've all 9 

experienced that. 10 

  CHAIRPERSON GRIFFIS:  Interesting 11 

adjective. 12 

  You said balconies.  What balconies?  13 

You mean on the top of the -- 14 

  MR. CRAWFORD:  There are terraces on 15 

the front of the subject property. 16 

  CHAIRPERSON GRIFFIS:  There are 17 

terraces on the front of the subject property. 18 

  MR. CRAWFORD:  On how many levels? 19 

  MS. ROSAN:  They are not supposed to be 20 

accessible. 21 

  MR. CRAWFORD:  In the past, people 22 

climbed out the windows and sat on those -- 23 

  CHAIRPERSON GRIFFIS:  On the fire 24 

escape. 25 
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  MR. CRAWFORD:  I don't believe it's 1 

just a fire escape; I believe there's also a 2 

balcony there. 3 

  MS. ROSAN:  There is a very small area, 4 

but it's not really a balcony. 5 

  CHAIRPERSON GRIFFIS:  Okay.  All right. 6 

  MR. ROSAN:  You see on the picture no 7 

balcony here. 8 

  MR. CRAWFORD:  Well, in closing, I 9 

think we believe that the property can and should 10 

be used for residential purposes allowed by the 11 

Zoning Code.  We believe that the property can be 12 

profitably restored to its original status as a 13 

single family residence or converted to apartment 14 

flats or condominiums.  We believe that existing 15 

market conditions will provide a fair return on 16 

their investment if they choose to do that. 17 

  These are nice people.  We wish them 18 

well.  We want our neighborhood preserved and 19 

maintained in the way it was intended to by the 20 

plan and by the Zoning Code, and, you know, I feel 21 

badly that they may have gotten into a situation 22 

perhaps a little over their heads, but I do think 23 

that there is an economic exit for them that will 24 

not cause any undue economic hardship. 25 
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  CHAIRPERSON GRIFFIS:  All right.  Thank 1 

you very much. 2 

  MR. CRAWFORD:  We will provide our 3 

complete testimony for the record. 4 

  CHAIRPERSON GRIFFIS:  That would be 5 

fabulous.  I would appreciate that.  Of course, the 6 

Rosans should be given that also.  All the other 7 

parties should be copied on that. 8 

  MR. CRAWFORD:  We shall. 9 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  10 

Thank you very much. 11 

  MR. CRAWFORD:  Thank you. 12 

  CHAIRPERSON GRIFFIS:  I appreciate your 13 

comments and the case presentation. 14 

  Are there any questions from the 15 

Rosans? 16 

  MS. ROSAN:  I would just like to 17 

address the fact that there were people making 18 

noises and just point out that Mr. Byrd ran a very 19 

cheap operation and he mixed it with -- he had 20 

people that just lived there and he had transients. 21 

  CHAIRPERSON GRIFFIS:  Right. 22 

  MS. ROSAN:  And they were not -- when 23 

we purchased, we met two of them that were still 24 

there, and they -- we would not want that type of 25 
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people in our facility because it's not that type 1 

of place. 2 

  CHAIRPERSON GRIFFIS:  Okay.  I think 3 

we're pretty clear on that.  I think you said it 4 

very well in your case presentation, that this is a 5 

higher level of operation that you're proposing 6 

than what it may have been in the past, and, 7 

believe me, this Board, although it is important to 8 

fill the entire record of what has happened in the 9 

past to a similar use, we will address your use if 10 

we get to that point and need to, and I think that 11 

some -- you know, an issue of hanging out on the 12 

fire escape would probably be one that would be 13 

clearly and strongly addressed by this Board, that 14 

is if we get there. 15 

  Very well.  Thank you very much.  I 16 

appreciate the presentation of your case, and it's 17 

not unnoticed by the Board, and we feel the same 18 

way, of concern of the applicant and their 19 

position.  So I appreciate everyone taking the time 20 

to do that. 21 

  Is there anyone here attendant to 22 

Application 17044, the first case in the morning of 23 

29 July 2003, to give testimony at this time as 24 

persons, either opposed or in support?  If you 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 167 

would come forward, I would ask you gentlemen to 1 

take your seats again, and again thank you very 2 

much.  Let's hear testimony.  Of course, individual 3 

persons are given three minutes.  We're not going 4 

to turn the clock on because it screams at you when 5 

your time is up, but I will stop you at the 6 

conclusion of three minutes. 7 

  Is there anyone else here to give 8 

testimony today?  We have one person to give 9 

testimony? 10 

  (No response.) 11 

  CHAIRPERSON GRIFFIS:  Very well.  As 12 

you get situated up front, we will conclude after 13 

this testimony.  I will not have closing remarks by 14 

the applicant because I am going to have them at a 15 

later date in writing, and that will be based also 16 

on the additional submissions. 17 

  So with that, let me ask you to 18 

introduce yourself with your name and your address 19 

and proceed with your testimony. 20 

 TESTIMONY OF KEITH KREGER 21 

  MR. KREGER:  My name is Keith Kreger.  22 

I live at 2007 Columbia Road, right next door to 23 

the Rosans, and I am presenting a letter from 24 

Michael Armstrong, who is not able to be here 25 
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today.  He lives directly behind the Rosans and his 1 

condominium unit includes a patio which abuts right 2 

up to the back yard of the Rosans' residence. 3 

  CHAIRPERSON GRIFFIS:  Is he part of the 4 

condominiums of 2003? 5 

  MR. KREGER:  He is -- 6 

  CHAIRPERSON GRIFFIS:  Is that the same 7 

thing? 8 

  MR. KREGER:  Well, his condominium unit 9 

is separate from the -- he is on Wyoming. 10 

  CHAIRPERSON GRIFFIS:  Yes, I know.  I 11 

mean -- all right.  Go ahead. 12 

  MR. KREGER:  Anyway, he states that 13 

he's wanting to express his strong opposition to 14 

the application for a zoning variance in this case. 15 

 The rear of the building in question directly 16 

faces his condominium unit, including his patio and 17 

bedroom windows.  As such, he is acutely aware of 18 

the impacts of the property use on issues of 19 

neighborhood property values, noise, privacy and 20 

quality of life. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Actually, 22 

what I'm going to have you do, you don't need to 23 

read this into the record as it's here. 24 

  MR. KREGER:  Oh, okay. 25 
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  CHAIRPERSON GRIFFIS:  And I can see 1 

clearly that he's a former government lawyer that 2 

specialized in zoning, planning and also 3 

preservation.  He has laid out the test for the 4 

zoning and he has indicated that, in fact, this 5 

case does not make it.  I am going to fast read too 6 

while I listen. 7 

  That being said, I don't know if the 8 

Rosans had an opportunity to look at this.  I will 9 

give you ample opportunity to submit additional 10 

information that may address these issues, but is 11 

there any question or clarification based on this 12 

particular letter at this time?  Okay.  Thank you 13 

very much.  And thank you for taking the afternoon 14 

to come down and personally serve this letter upon 15 

us. 16 

  That being said, I was fairly clear, I 17 

think that would conclude the public hearing 18 

proceedings on this application.  With that, I am 19 

going to go through with Ms. Bailey what the Board 20 

is requiring to be submitted, and I will be clear 21 

again, we're going to outline first what is to be 22 

submitted and when it is to be submitted; then I 23 

will give you a date of responses to that submitted 24 

details; then I will ask for dates of the final 25 
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submissions, and that will be conclusions and any 1 

other notes associated with the submissions. 2 

  That being said, we have requests from 3 

this Board of the Rosans to submit a documentation 4 

of previous -- the last four years previous use, 5 

documentations of full use of that property and how 6 

that is to be documented.  I will allow you to 7 

bring it to us. 8 

  You have indicated the tax records were 9 

difficult to find.  Hopefully it will, with some 10 

assistance, will be easier if you feel that that's 11 

documentation that's required. 12 

  Mr. Parsons, you had indicated that you 13 

were interested in what the existing layout and 14 

plans were.  Did you want that submitted 15 

documentation?  Is that required?  Okay.  We won't 16 

have any requirement on that.  And then we have the 17 

resume of the expert witnesses that will be 18 

submitted into the record. 19 

  Ms. Bailey, did that cover -- 20 

  CHAIRPERSON GRIFFIS:  Ms. Hargrove -- I 21 

think Ms. Miller had asked for something from Ms. 22 

Hargrove. 23 

  CHAIRPERSON GRIFFIS:  Oh.  I'm sorry. 24 

  MEMBER MILLER:  The cites to the home 25 
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occupancy case and the hotel case she referenced. 1 

  CHAIRPERSON GRIFFIS:  Okay.  And you 2 

mean the text amendment cases in the Zoning 3 

Commission? 4 

  MEMBER MILLER:  I'm sure Mr. Parsons 5 

knows.  Yes, whatever -- she used it in her 6 

testimony. 7 

  CHAIRPERSON GRIFFIS:  Right.  I just 8 

want to be clear.  All right.  So we will get 9 

those. 10 

  MEMBER MILLER:  Okay. 11 

  MS. BAILEY:  Those were all of the 12 

things that I have also, Mr. Chairman. 13 

  CHAIRPERSON GRIFFIS:  Great.  Thank you 14 

very much. 15 

  MEMBER ETHERLY:  Mr. Chairman, I 16 

believe I had also had an exchange with Ms. 17 

Hargrove surrounding some additional background on 18 

that issue of grandfathering as it relates to the 19 

treatment of hotel, inn, and rooming house prior to 20 

the amendments and the case law. 21 

  CHAIRPERSON GRIFFIS:  Okay.  You're 22 

right.  Okay. 23 

  Ms. Bailey, what do we have for 24 

schedule of submissions? 25 
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  MS. BAILEY:  Mr. Chairman, I am 1 

assuming that you will be making a decision in 2 

September.  This is scheduled for decision; am I 3 

correct, sir?  September 9th is your first decision 4 

meeting. 5 

  CHAIRPERSON GRIFFIS:  So we have time 6 

to get the submissions in by September? 7 

  MS. BAILEY:  Sure.  This is the end of 8 

July.  By September?  We have all of August, don't 9 

we, Mr. Chairman? 10 

  CHAIRPERSON GRIFFIS:  What I would like 11 

to do, August is such an interesting time in the 12 

District of Columbia to get anything done because 13 

we're all off having vacations that are well 14 

needed.  I would like to set this for the second 15 

meeting in September and we will just set it for a 16 

special public meeting. 17 

  MS. BAILEY:  September 16th? 18 

  CHAIRPERSON GRIFFIS:  Yes.  That sounds 19 

excellent. 20 

  MS. BAILEY:  Okay.  So can we look at 21 

submissions the 22nd, Mr. Chairman, submissions on 22 

the 22nd or the 29th of August? 23 

  CHAIRPERSON GRIFFIS:  Okay. 24 

  MS. BAILEY:  Do you have a preference? 25 
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  CHAIRPERSON GRIFFIS:  What was the 1 

first date, the earlier? 2 

  MS. BAILEY:  The 22nd of August. 3 

  CHAIRPERSON GRIFFIS:  The 22nd.  Yes, I 4 

would do the 22nd of August, the first submissions. 5 

  MS. BAILEY:  Responses would be due on 6 

the 5th of September, and then the decision on the 7 

16th. 8 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay. 9 

 And included in the responses or included in the 10 

final submissions, what I would like to do, I will 11 

allow in the record by all the parties and the 12 

applicant to include kind of their summation as I 13 

haven't allowed a lot of time for conclusions and 14 

presentations, so there is an opportunity for that 15 

to be submitted.  Of course, be concise.  We have 16 

read everything that's in the record.  There is no 17 

reason why you can't highlight things, but there is 18 

no reason to be redundant on it. 19 

  Okay.  That being said, Mr. and Mrs. 20 

Rosan, are you absolutely clear on what is being 21 

asked of you? 22 

  MS. ROSAN:  Can you repeat it again, 23 

please? 24 

  CHAIRPERSON GRIFFIS:  Ms. Bailey? 25 
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  MS. BAILEY:  Sure.  The materials that 1 

you will be providing to the Board, they will be 2 

due on August 22nd.  The parties, all of the 3 

parties who were identified today, they can respond 4 

to whatever your filings are by September the 5th, 5 

and then the decision, the Board will make a 6 

decision on September 16th, and that decision will 7 

be at a special public meeting at nine a.m. on the 8 

16th of September. 9 

  CHAIRPERSON GRIFFIS:  Okay.  And I'm 10 

going to help you out.  On the special public 11 

meeting, first of all, we won't have any more 12 

testimony.  That's the deliberation by the Board.  13 

You are welcome to be here.  It would probably be 14 

informative to hear the Board's deliberation. 15 

  Now, your question is going to be what 16 

is actually required of you in those submissions; 17 

is that correct?  Thought so.  In that, I think 18 

it's going to be more efficient for you after this 19 

or at some time to talk to the staff of the Office 20 

of Zoning.  I think they are very well aware.  But 21 

let me make clear what we're asking.  It's somewhat 22 

two things.  Let's make it three things. 23 

  The first is documentation that 24 

substantiates the prior use of this property, and 25 
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it's critically important that the Board sees the 1 

previous four years from your purchase. 2 

  MR. ROSAN:  Four years. 3 

  CHAIRPERSON GRIFFIS:  It goes to Mr. 4 

Etherly's issue, I mean, and the entire Board's 5 

issue of grandfathering uses. 6 

  Second is going to be the presentation 7 

-- well, no.  Second is going to be the 8 

presentation of the use variance case.  You have 9 

heard a lot of the testimony today that you haven't 10 

made the test.  I frankly am giving an opportunity 11 

for you to reiterate your case. 12 

  Third -- now I'm getting hungry, so I 13 

probably lost the third one.  Oh.  Third was just 14 

briefly the summation and conclusions if you 15 

needed.  I think that can be encompassed all in the 16 

first, but as all the parties are being allowed the 17 

reiteration of that and the written submission of 18 

those.  Okay. 19 

  MS. ROSAN:  Okay. 20 

  CHAIRPERSON GRIFFIS:  Is that clear? 21 

  MS. ROSAN:  Yes.  Thanks. 22 

  CHAIRPERSON GRIFFIS:  Excellent. 23 

  I would just state, and then I'll let 24 

you all go, that it is very helpful and very useful 25 
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to talk to the Office of Zoning staff.  I mean, 1 

that's for the parties, that's for the applicant.  2 

Obviously the Board can't talk to you about 3 

anything, but if there are technical questions, 4 

procedural questions, where things go, when they 5 

are due, what is actually being asked, the Office 6 

of Zoning staff can help you. 7 

  Now, that brings up the last thing.  8 

Anything submitted by the parties, by the 9 

applicant, have to be served to all the other 10 

parties.  Do not assume that when you submit it 11 

into the Office of Zoning that the Office of Zoning 12 

is then transmitting it to everybody.  Everything 13 

put into the record that this Board has asked has 14 

to be served.  In fact, anything that's submitted 15 

into the record should at the bottom of it state 16 

"Service provided to" and give me the names of the 17 

parties and their addresses and how it was served. 18 

 So for that purpose, you know, you're going to 19 

need addresses and where parties want things 20 

served.  That can be done if you want to talk to 21 

them before you leave or talk to the Office of 22 

Zoning. 23 

  Okay.  Any other questions on this 24 

application?  If you have questions, you have to 25 
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come up. 1 

  MR. ROTH:  Just a brief one, Mr. 2 

Chairman. 3 

  CHAIRPERSON GRIFFIS:  Yes. 4 

  MR. ROTH:  Do you have any objection if 5 

the opponent parties combine in a single summation 6 

submissions? 7 

  CHAIRPERSON GRIFFIS:  Huge objection.  8 

We want to see volumes of paper. 9 

  (Laughter.)   10 

  CHAIRPERSON GRIFFIS:  I think that 11 

would be fabulous.  I don't see any reason why that 12 

couldn't happen.  In fact, it's obviously much more 13 

efficient and it's easier for the Rosans to respond 14 

and deal with it. 15 

  MR. ROTH:  Okay.  Thank you. 16 

  CHAIRPERSON GRIFFIS:  I think that 17 

would be great. 18 

  Okay.  Anything else?  Clarifications? 19 

  (No response.) 20 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 21 

you very much.  I hope this wasn't too troubling 22 

for you in terms of procedure and I wish you best 23 

of luck. 24 

  With that, we have two other cases in 25 
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the morning.  We have Application 17045 and 17046. 1 

 What I would like to do is just take a brief 2 

recess.  We will call the next application of Coles 3 

immediately when we return in five minutes, and we 4 

are getting through the entire morning's case.  We 5 

will take a brief recess for lunch and we will get 6 

to our afternoon case. 7 

  If you happen to be showing up for the 8 

afternoon, which would be timely, I would 9 

anticipate that we don't call the first case in the 10 

afternoon until -- 11 

  (Pause.)  12 

  CHAIRPERSON GRIFFIS:  Okay.  What I'm 13 

going to do, we have in the afternoon case 17043 14 

Stanton Park, which is an appeal.  We have several 15 

preliminary matters that we're going to need to 16 

address. 17 

  What I would like to do is while we 18 

take a quick recess, I want to make sure that all 19 

the participants in the Stanton Park are here at 20 

this point, and in which case, if they are, when we 21 

return from our recess, we're going to address 22 

that, and I'm going to allow about ten minutes tops 23 

to address it, so that we can deal with the issues 24 

that are of critical importance to that case, and 25 
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then we will move on to the morning cases. 1 

  If it looks like our issues of trying 2 

to address the Stanton Park take more than ten 3 

minutes, then I'm going to let it go and we will 4 

get back to our morning session and we will deal 5 

with it later. 6 

  (Recess.)  7 

  CHAIRPERSON GRIFFIS:  I think all of 8 

you saw a little bit of the case in the morning; 9 

you realize that it went beyond the time allotted 10 

and beyond our control.  So with that, I need to be 11 

a little bit flexible with our scheduling in terms 12 

of the agenda, and this is what I am going to 13 

proceed to do.  We're going to get to the 14 

Application 17043 as soon as we ascertain that 15 

everyone is here, in fact, the Stanton Park 16 

Neighborhood Association appeal. 17 

  I would ask for those that have put in 18 

motions and are participants in this case if they 19 

would come forward and have a seat at the table 20 

right now, and then after the Stanton Park, we're 21 

going to -- what I'm trying to do is quickly 22 

dispense with cases that can be moved quickly 23 

through so that we don't have the requirement of so 24 

many people waiting.  These will take a matter of 25 
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matter of moments. 1 

 APPEAL OF 2 

 STANTON PARK NEIGHBORHOOD ASSOCIATION  3 

 ANC-6A 4 

  CHAIRPERSON GRIFFIS:  First of all, we 5 

have motions from the DCRA representatives here; is 6 

that correct? 7 

  MR. GREEN:  That's correct. 8 

  CHAIRPERSON GRIFFIS:  Okay. 9 

  MR. GREEN:  Good morning.  I should say 10 

good afternoon, Mr. Chairman, members of the BZA.  11 

My name is Matthew J. Green, Jr., and I represent 12 

the Department of Consumer and Regulatory Affairs. 13 

  CHAIRPERSON GRIFFIS:  Right.  Indeed. 14 

  And the ANC is represented today? 15 

  MR. EDWARDS:  Monte Edwards, Co-chair 16 

of the Land Use Committee of the Stanton Park 17 

Neighborhood Association. 18 

  MR. TUMMONDS:  My name is Paul 19 

Tummonds, Shaw, Pittman, I'm counsel for the 20 

property owner, Capitol Hill Group, intervenor in 21 

this case. 22 

  CHAIRPERSON GRIFFIS:  Okay.  Are any of 23 

you aware of any other participants that should be 24 

here that are not? 25 
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  MR. EDWARDS:  There are two -- 1 

  CHAIRPERSON GRIFFIS:  You are 2 

intervening, Mr. Tummonds, on behalf of the 3 

property owner; is that correct? 4 

  MR. TUMMONDS:  Yes, that's correct. 5 

  CHAIRPERSON GRIFFIS:  Okay.  I don't 6 

see an you other listed that have submitted -- yes, 7 

you were going to say? 8 

  MR. EDWARDS:  There are two ANCs who 9 

are participating.  I understand that they did 10 

receive at least copies of the owner's response. 11 

  CHAIRPERSON GRIFFIS:  Okay.  But you 12 

are the ANC within which the property is located; 13 

is that correct? 14 

  MR. EDWARDS:  Yes.  And also an 15 

adjacent ANC has applied for party status. 16 

  CHAIRPERSON GRIFFIS:  Are they here? 17 

  MR. EDWARDS:  They are not here, but 18 

they did receive a copy of Mr. Tummonds' letter not 19 

opposing the motion based on his certificate of 20 

service. 21 

  CHAIRPERSON GRIFFIS:  Right.  Okay.  22 

That's in the record. 23 

  MR. EDWARDS:  So they are aware of 24 

today. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  What we 1 

have is a motion first of all from DCRA for a 2 

continuance of this hearing, and I understand that 3 

it is unopposed at this time, and that's correct 4 

from the ANC's standpoint? 5 

  MR. EDWARDS:  That's correct from the 6 

appellant's standpoint. 7 

  CHAIRPERSON GRIFFIS:  I'm sorry, the 8 

appellant. 9 

  The representative from DCRA -- yes, if 10 

you wouldn't mind just stating your name again. 11 

  MR. GREEN:  Yes.  For the record, Your 12 

Honor, my name is Matthew J. Green, Jr. 13 

  CHAIRPERSON GRIFFIS:  Mr. Tummonds from 14 

Shaw -- 15 

  MR. TUMMONDS:  Paul Tummonds. 16 

  CHAIRPERSON GRIFFIS:  Okay.  Board 17 

members, any questions on the motion for 18 

continuance? 19 

  (No response.) 20 

  CHAIRPERSON GRIFFIS:  I think it's 21 

pretty clearly documented.  Is there any objection 22 

to granting a continuance in this case? 23 

  (No response.) 24 

  CHAIRPERSON GRIFFIS:  Very well.  I 25 
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take it's the consensus of the Board to grant a 1 

continuance.  Ms. Bailey, do you have a date for 2 

the continuance of the Stanton Park appeal? 3 

  MR. EDWARDS:  Mr. Chairman? 4 

  CHAIRPERSON GRIFFIS:  Yes? 5 

  MR. EDWARDS:  I do have one request. 6 

  CHAIRPERSON GRIFFIS:  What's that? 7 

  MR. EDWARDS:  This seems to be a very 8 

simple case.  There are BZA regulations -- 9 

  CHAIRPERSON GRIFFIS:  I'm glad you say 10 

that.  Most appeals I know of are not simple. 11 

  MR. EDWARDS:  The issue is easily 12 

described, I think, in our appeal -- 13 

  CHAIRPERSON GRIFFIS:  Also true. 14 

  MR. EDWARDS:  -- as the fact that there 15 

are regulations as to what the BZA is supposed to 16 

do.  In this case, the decision on parking for this 17 

size community based facility is reserved to the 18 

BZA.  In fact, the Zoning Administrator -- 19 

  CHAIRPERSON GRIFFIS:  What is your 20 

request? 21 

  MR. EDWARDS:  My request is that the 22 

zoning -- the Department of Consumer and Regulatory 23 

Affairs provide to us their analysis and research 24 

which -- and I am quoting from their motion now -- 25 
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which informed the Department's decision that 1 

issuance of a certificate of occupancy should not 2 

be subject to the conditions of the prior orders 3 

issued by the BZA.  That's perfectly consistent 4 

with the rules of this Board that we have as much 5 

information in front of us at the time, and if we 6 

can focus on that issue of why the BZA thought they 7 

had authority -- 8 

  CHAIRPERSON GRIFFIS:  Okay. 9 

  MR. EDWARDS:  -- to act as they did -- 10 

  CHAIRPERSON GRIFFIS:  Do you have any 11 

-- 12 

  MR. EDWARDS:  -- I think we can focus 13 

the case much more cleanly. 14 

  CHAIRPERSON GRIFFIS:  Right.  Do you 15 

have any requests in terms of the continuance at 16 

this time? 17 

  MR. EDWARDS:  Not at all. 18 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. 19 

Bailey, what is the date? 20 

  MS. BAILEY:  Mr. Chairman, staff would 21 

suggest October 28th. 22 

  CHAIRPERSON GRIFFIS:  October 28th.  23 

Are you available on the 28th of October? 24 

  MR. EDWARDS:  I'm available. 25 
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  CHAIRPERSON GRIFFIS:  Are we talking in 1 

the morning, Ms. Bailey, or afternoon? 2 

  MS. BAILEY:  Experience has taught us 3 

that the afternoons are better for appeal cases, 4 

Mr. Chairman. 5 

  CHAIRPERSON GRIFFIS:  Yes.  Not using 6 

today as an example.  Afternoon, then, on the 28th 7 

of October.  Any other problems with that date? 8 

  MR. EDWARDS:  None. 9 

  CHAIRPERSON GRIFFIS:  Do we have 10 

Application 17022 on the 28th, Ms. Bailey? 11 

  MS. BAILEY:  Ah.  Turn the page.  Thank 12 

you, Mr. Chairman. 13 

  CHAIRPERSON GRIFFIS:  What is the date 14 

after? 15 

  MS. BAILEY:  November 4th in the 16 

afternoon.  And also there is a note here that 17 

says, if you're looking on the same schedule as I 18 

am, November 11th, there's some mention of the 19 

Stanton Park appeal possibly, so that may be a -- 20 

  CHAIRPERSON GRIFFIS:  Eleven November. 21 

 Availability?  Afternoon? 22 

  MR. TUMMONDS:  The property owner has 23 

no objection to that date. 24 

  MR. EDWARDS:  No objection from Stanton 25 
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Park. 1 

  MR. GREEN:  No objection from the 2 

government, Your Honor. 3 

  MS. BAILEY:  Mr. Chairman, November the 4 

11th is Veterans Day.  That's a holiday. 5 

  CHAIRPERSON GRIFFIS:  Okay.  We're 6 

running into problems all over the place.  What's 7 

the first date in November that we're meeting? 8 

  MS. BAILEY:  November the 4th in the 9 

afternoon. 10 

  CHAIRPERSON GRIFFIS:  Okay.  Let's do 11 

it. 12 

  MS. BAILEY:  November the 4th, then? 13 

  MR. MOY:  I just want to note for the 14 

Board that there is a possibility that with a 15 

holiday on the 11th, that we could still hold the 16 

Board on the next day, which would be Wednesday the 17 

12th.  That's an option. 18 

  CHAIRPERSON GRIFFIS:  I appreciate 19 

that. 20 

  Four November afternoon. 21 

  Okay.  Any other clarifications on the 22 

date for the continuance? 23 

  (No response.) 24 

  CHAIRPERSON GRIFFIS:  Very good. 25 
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  To address your other issue, when we 1 

start this case, believe me, I wiLl be very 2 

specific on what direction this should take, what 3 

is relevant, what is not relevant, and we will 4 

outline it once we get everyone here participating 5 

and the party's applications are actually decided, 6 

granted or denied.  So it would not be fruitful for 7 

doing that at this point.  I think the government 8 

and everyone is fully aware of what they need to 9 

present to get this done, and I totally agree, the 10 

issues are very clear and we will address them in 11 

the appeal. 12 

  Okay.  If there are no other questions? 13 

  (No response.) 14 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 15 

you very much. 16 

  Let's move on, then. 17 

  MR. EDWARDS:  Thank you, Mr. Chairman. 18 

  CHAIRPERSON GRIFFIS:  Ms. Bailey, when 19 

you are ready, can you call case 17045? 20 

  MS. BAILEY:  Four-five, Mr. Chairman? 21 

  CHAIRPERSON GRIFFIS:  That's correct. 22 

 APPLICATION OF NEAVELLE A. COLES 23 

 17045 ANC-6A  24 

  MS. BAILEY:  That is the application of 25 
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Neavelle A. Coles, pursuant to 11 DCMR 3103.2, for 1 

a variance from the lot occupancy requirements 2 

under Section 403, a variance from the open court 3 

requirements under Section 406, and a variance from 4 

the non-conforming structure requirements under 5 

Subsection 2001.3, to construct a two-story 6 

addition to an existing single-family dwelling in 7 

the R-4 District at premises 1215 E Street, 8 

Northeast, Square 1008, Lot 188. 9 

  Please stand to take the oath. 10 

  (Witnesses sworn.)  11 

  CHAIRPERSON GRIFFIS:  Good afternoon. 12 

  MR. BRYANT:  Good afternoon. 13 

  CHAIRPERSON GRIFFIS:  Let's move right 14 

into it.  I'm going to turn it over to you for a 15 

presentation of the case. 16 

  MR. BRYANT:  My name is Charles Bryant. 17 

 I'm the architect for Mr. Neavelle Coles in this 18 

request for variance to modify the property at 1215 19 

E Street, Northwest. 20 

  CHAIRPERSON GRIFFIS:  Thank you.  Hold 21 

on just a moment. 22 

  (Pause.)  23 

  CHAIRPERSON GRIFFIS:  Is there a Mr. 24 

Olson here today? 25 
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  Are you aware that there is a request 1 

for party status in this case? 2 

  MR. BRYANT:  I'm not aware of it.  I 3 

know there was -- 4 

  CHAIRPERSON GRIFFIS:  Did you receive 5 

the request for party status?  The request for 6 

party status which is not timely filed of George 7 

Olson indicating that, if granted, this would 8 

reduce property value.  He's the owner, he lives 9 

across the street at 1214 E Street.  So he is -- 10 

the direction of the property in question runs 11 

north-south, is that correct?  Or east-west? 12 

  MR. BRYANT:  The street runs east-west. 13 

 The property faces north. 14 

  CHAIRPERSON GRIFFIS:  Okay.  So he's 15 

north, across the street; is that correct?  16 

Twelve-fourteen? 17 

  MR. BRYANT:  If he's across the street, 18 

he's facing south. 19 

  CHAIRPERSON GRIFFIS:  Indeed.  Severe 20 

economic impact if -- oh, he's a party proponent.  21 

Okay.  What we're going to do is, as he's not 22 

present to participate in this case, what I would 23 

like to do at this time, reading through his 24 

application, is take his application as testimony 25 
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and we will put it into the record.  We can get on 1 

to further basis of that. 2 

  Okay.  So let's continue. 3 

  MR. BRYANT:  Do I understand that he is 4 

a proponent? 5 

  CHAIRPERSON GRIFFIS:  Yes, he's in 6 

favor of the application. 7 

  MR. BRYANT:  Very good. 8 

  CHAIRPERSON GRIFFIS:  That always helps 9 

when we -- 10 

  MEMBER ETHERLY:  Just for the record,  11 

Chair, we do have an Exhibit Number 28 which is a 12 

letter in support of the application from Mr. Olson 13 

as well. 14 

  CHAIRPERSON GRIFFIS:  Right.  15 

Excellent.  Okay.  Let's move on. 16 

  MR. BRYANT:  Reverend Coles purchased 17 

the property at 1215 E Street.  It is his intent to 18 

move into that property when the work that is being 19 

done is complete. 20 

  The physical characteristics of the 21 

property are such that rendering the property in a 22 

state that would allow it to generate the lifestyle 23 

that is currently evident in that area is something 24 

of a problem.  The principal characteristic that 25 
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impacts the space of the house is related to the 1 

shape and size of the property.  Current zoning 2 

minimum size for a lot in that area is 1,800 square 3 

feet.  The area of the lot on which the house is 4 

located is only 1,500 square feet, which, instead 5 

of having an 1,800-foot width, there is a 6 

1,600-foot width. 7 

  This translates further into a 8 

condition where the typical court that provides 9 

light to a third bedroom in a townhouse, which the 10 

minimum code requirement is for six feet, there 11 

exists four feet. 12 

  The smaller lot also means that a house 13 

which has optimum facilities is occupying a high 14 

percentage of the lot, so that the percentage, the 15 

existing percentage of lot occupancy there was 79 16 

percent of the lot occupancy before anything was 17 

done. 18 

  The proposal to modify the house 19 

essentially generated a new kitchen, a proper 20 

master bedroom and master bath for the house, which 21 

renders it a three-bedroom townhouse with the 22 

amenities that would support that activity. 23 

  The additions to the house were done 24 

without increasing the lot occupancy.  I believe 25 
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there was a 1 percent increase.  The existing lot 1 

occupancy is 79 percent; the lot occupancy after 2 

the addition is 80 percent.  The reason for that is 3 

that a rear porch area which was existing on the 4 

house was converted to add a larger kitchen area 5 

and a toilet area at the first floor. 6 

  To respond to the variances from the 7 

code at this time would generate -- would have 8 

generated a serious hardship for the occupant.  It 9 

would have meant changing from an existing 10 

condition or giving up some of the space that was 11 

there, for example, and would have left the 12 

available space in the house far short of what 13 

would be necessary for a full living complement, so 14 

that the changes that have been made add 1 percent 15 

of lot occupancy to the existing lot, but the 16 

interior renovations to the house now generate a 17 

proper three-bedroom house with two baths and with 18 

a larger kitchen. 19 

  The granting of the application we 20 

believe has no serious impacts on the traffic and 21 

noise.  The requests that we have had is one that 22 

would allow us to retain a carriage house which is 23 

a part of the 79 percent occupancy on the site at 24 

present.  The carriage house is a unique element.  25 
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It speaks to the previous uses in terms of the 1 

fabric of that community, it is one of the only 2 

remaining carriage houses that is still a part of 3 

this block, and we in this request are asking to be 4 

allowed to retain that carriage house.  In addition 5 

to its aesthetic and historic consideration, it is 6 

a proper storage point for an automobile and 7 

improves the security at the rear side of Reverend 8 

Coles' house. 9 

  So the request to retain the carriage 10 

house element is based on, we think, some unique 11 

historic and previous fabric of the area 12 

considerations.  We are not proposing to increase 13 

traffic.  There would be no additional noise 14 

impacts or lighting considerations if this carriage 15 

house is retained, and we do not believe that 16 

granting the application would be inconsistent with 17 

a general purpose and the intentions of the zoning 18 

map for this area. 19 

  CHAIRPERSON GRIFFIS:  Thank you.  20 

Anything else? 21 

  MR. BRYANT:  I think those are the 22 

essential elements that we wanted to get before the 23 

Board. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. 25 
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Bryant, am I clear that the permit was pulled for 1 

the addition of the back of this building under the 2 

condition that the carriage house was to be 3 

removed? 4 

  MR. BRYANT:  Yes.  At the time that the 5 

permit was taken, in order to be within a 6 

matter-of-right request for the permit, we 7 

indicated that in a worst-case scenario, the 8 

carriage house could be removed, but we believe 9 

that retaining the carriage house is -- 10 

  CHAIRPERSON GRIFFIS:  But you were 11 

clear when you put in the permit for the addition 12 

that it was beyond lot occupancy, would not be 13 

matter-of-right, and so something would have to 14 

remedy it; is that correct? 15 

  MR. BRYANT:  In filing for the permit 16 

and in order to get action on the permit at that 17 

time, we felt that if we stayed within the current 18 

standards for lot occupancy, that we could proceed 19 

with the project. 20 

  CHAIRPERSON GRIFFIS:  What are the 21 

current standards for lot occupancy?  What do you 22 

mean by that? 23 

  MR. BRYANT:  Sixty percent of the lot 24 

-- 25 
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  CHAIRPERSON GRIFFIS:  You thought with 1 

the permit plans that you were staying within 60 2 

percent, although your testimony is that the 3 

existing condition was 79 percent? 4 

  MR. BRYANT:  The lot occupancy, if the 5 

carriage house is removed -- 6 

  CHAIRPERSON GRIFFIS:  Right. 7 

  MR. BRYANT:  -- would be within -- 8 

  CHAIRPERSON GRIFFIS:  So you were 9 

proposing to remove the carriage house. 10 

  MR. BRYANT:  That's correct. 11 

  CHAIRPERSON GRIFFIS:  Okay.  So tell me 12 

why this isn't a self-created need for a variance. 13 

 You have built the addition to the back on the 14 

condition that the carriage house is coming down 15 

and now are coming in and saying, "Let us keep the 16 

carriage house."   Is it not self-created? 17 

  MR. BRYANT:  I wouldn't -- I don't 18 

think it's entirely self-created when we consider 19 

what we are being -- if we take the carriage house 20 

down, we're being asked to correct an existing 21 

condition. 22 

  CHAIRPERSON GRIFFIS:  No, but you have 23 

chosen that it's the carriage house that is of 24 

issue here.  You could have come in for a variance 25 
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for the addition, which is new, for the addition to 1 

the house; is that correct? 2 

  MR. BRYANT:  Repeat that, please? 3 

  CHAIRPERSON GRIFFIS:  You could have 4 

come in for relief from the lot occupancy to build 5 

the addition to the house. 6 

  MR. BRYANT:  The addition to the house, 7 

if the carriage house is kept, is a non -- there's 8 

no issue, because the addition to the house is 9 

creating only 1 percent of additional coverage. 10 

  CHAIRPERSON GRIFFIS:  That is an issue. 11 

 Let's be clear about that. 12 

  MR. BRYANT:  All right. 13 

  CHAIRPERSON GRIFFIS:  That is an issue. 14 

I mean, that's -- the regulations -- you could not 15 

have pulled the permit even for a minuscule 16 

increase of a non-conformity. 17 

  MR. BRYANT:  I would agree that it 18 

might have been interpreted that way.  We could 19 

have -- 20 

  CHAIRPERSON GRIFFIS:  It's no 21 

interpretation; that's the reading of the 22 

regulations.  So you could have come in for a 23 

variance for the addition to the house. 24 

  MR. BRYANT:  We could have, yes. 25 
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  CHAIRPERSON GRIFFIS:  And now you have 1 

built the addition and are coming in after that is 2 

done to say, how do we keep both? 3 

  MR. BRYANT:  That is one way to 4 

interpret it.  The other way to interpret it is 5 

that we believe that the carriage house has some 6 

intrinsic value -- 7 

  CHAIRPERSON GRIFFIS:  When did you find 8 

that intrinsic value?  After you built the 9 

addition? 10 

  MR. BRYANT:  We believe that the 11 

intrinsic value has been there all along, but -- 12 

  CHAIRPERSON GRIFFIS:  So how did you 13 

say to get the permit for the addition that you 14 

were going to remove the carriage house? 15 

  MR. BRYANT:  We indicated -- we 16 

understand that if the Board does not agree with us 17 

that the carriage house has intrinsic value that 18 

should be considered and that the positives of 19 

keeping it are -- 20 

  CHAIRPERSON GRIFFIS:  Don't you think 21 

we have the jurisdiction to remove the addition? 22 

  MR. BRYANT:  I beg your pardon? 23 

  CHAIRPERSON GRIFFIS:  Do you believe we 24 

have the jurisdiction to remove the addition? 25 
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  MR. BRYANT:  I understand that you have 1 

the jurisdiction to remove it.  I believe also that 2 

in exercising that jurisdiction, that Reverend 3 

Coles is being forced to correct a preconditioning 4 

-- a preexisting condition. 5 

  CHAIRPERSON GRIFFIS:  It can't be 6 

preexisting if you just built it. 7 

  MR. BRYANT:  No, but the carriage house 8 

-- the property existed with a 79 percent lot 9 

occupancy before anything was done. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  MR. BRYANT:  And we are asking -- 12 

  CHAIRPERSON GRIFFIS:  One option is to 13 

remove -- to return it to its existing 79 percent. 14 

 Okay. 15 

  Let's go to, first of all, the comment 16 

in the presentation of the case of the lifestyle of 17 

the area.  How is this building, lot size, lot 18 

area, lot width, building footprint different than 19 

the row on E Street?  What are the differences? 20 

  MR. BRYANT:  The differences are that 21 

the property has very small rooms in it and -- 22 

  CHAIRPERSON GRIFFIS:  Do all the other 23 

properties have very large rooms in them? 24 

  MR. BRYANT:  I would assume that the 25 
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properties in this area probably have similar small 1 

rooms where their lot occupancy -- 2 

  CHAIRPERSON GRIFFIS:  Okay.  Are there 3 

similar footprints on the buildings? 4 

  MR. BRYANT:  There are similar 5 

footprints, yes. 6 

  CHAIRPERSON GRIFFIS:  Okay.  And so 7 

what's unique about the property? 8 

  MR. BRYANT:  I think that the unique 9 

aspect of it relates to the existence of a carriage 10 

house on it. 11 

  CHAIRPERSON GRIFFIS:  Very good.  And 12 

the practical difficulty, then, of that uniqueness 13 

of the existence of the carriage house is what? 14 

  MR. BRYANT:  The practical differences? 15 

  CHAIRPERSON GRIFFIS:  Practical 16 

difficulty.  What -- 17 

  MR. BRYANT:  Practical difficulty? 18 

  CHAIRPERSON GRIFFIS:  You have an 19 

existing carriage house.  What's the problem that 20 

it creates? 21 

  MR. BRYANT:  There is an existing 22 

carriage house there.  The uniqueness of it is in 23 

the fact that the fabric of this neighborhood 24 

previously had carriage houses.  This is one of the 25 
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few remaining carriage houses in the area.  The 1 

carriage house also has -- well, it has an auto 2 

storage capability and retaining it is -- it's 3 

responsive to the previous fabric of that block. 4 

  CHAIRPERSON GRIFFIS:  Okay.  And you 5 

think by increasing the relief to allow 80 percent 6 

lot occupancy doesn't have any sort of negative 7 

impact on the rest of the area of similar zoning 8 

even though all the rest of these townhouses are 9 

similarly situated in terms of lot size, lot area 10 

and lot occupancy? 11 

  MR. BRYANT:  I don't feel that that is 12 

a negative impact insofar as it is related to this 13 

particular site.  Basically -- 14 

  CHAIRPERSON GRIFFIS:  But it's not to 15 

this site, it's -- 16 

  MR. BRYANT:  To this lot. 17 

  CHAIRPERSON GRIFFIS:  The last task of 18 

a variance is, if granted, would not have a 19 

negative impact to the zone plan or map, meaning 20 

the zone district.  So what you're saying by 21 

implication is that 80 percent is what R-4 should 22 

allow? 23 

  MR. BRYANT:  I'm not saying that.  What 24 

I'm saying is that 79 percent is what is there now, 25 
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and so to require Reverend Coles to correct that 1 

which -- is a hardship situation. 2 

  CHAIRPERSON GRIFFIS:  What is the 3 

reduced dimension of the new addition that it would 4 

have taken to reach a 79 percent lot occupancy? 5 

  MR. BRYANT:  One foot. 6 

  CHAIRPERSON GRIFFIS:  So there was a 7 

decision made that you were to build out an 8 

addition one foot to bring it to 80 percent? 9 

  MR. BRYANT:  Yes.  It may have been 10 

one-foot-six or so.  And that also complied with 11 

additions on the adjacent properties.  It created 12 

an alignment with the adjacent property additions. 13 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 14 

else? 15 

  MR. BRYANT:  That's all. 16 

  CHAIRPERSON GRIFFIS:  Are there 17 

questions from the Board? 18 

  (No response.) 19 

  CHAIRPERSON GRIFFIS:  Is ANC-6A 20 

represented today in this application? 21 

  (No response.) 22 

  CHAIRPERSON GRIFFIS:  Very well.  Let's 23 

go to the Office of Planning's report  24 

 REPORT FROM THE OFFICE OF PLANNING 25 
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 BY ARTHUR JACKSON 1 

  MR. JACKSON:  Mr. Chairman, my name is 2 

Arthur Jackson of the D.C. Office of Planning.  3 

Briefly I will go through this report.  Essentially 4 

we will stand on the record, but I want to 5 

highlight a couple of issues. 6 

  CHAIRPERSON GRIFFIS:  That would be 7 

appreciated. 8 

  MR. JACKSON:  The applicant submitted a 9 

request for a number of variances.  On further 10 

review, we determined that a number of the requests 11 

could be handled as special exceptions under 12 

Section 223 of  the zoning regulations.  With that, 13 

we did our analysis and determined that based on 14 

the standards for 223, the application and the site 15 

meets the standard for approval of a variance under 16 

Section -- a variance that would allow for the 17 

extension of a non-conforming use and for the 18 

non-conforming courtyard area. 19 

  CHAIRPERSON GRIFFIS:  You're basing 20 

coming in with a special exception under 223 if the 21 

lot occupancy is not requested. 22 

  MR. JACKSON:  Yes.  We make note of the 23 

fact that the special exception will not cover the 24 

lot occupancy. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  You are 1 

not -- but then what you're saying is that there is 2 

an opportunity to come under special exception for 3 

223 for some issues and a variance for the lot 4 

occupancy -- 5 

  MR. JACKSON:  Right. 6 

  CHAIRPERSON GRIFFIS:  -- even though 7 

223 is based on the requirement that lot occupancy 8 

is complied with below 70 percent? 9 

  MR. JACKSON:  Right.  So in essence 10 

they are asking for a variance from the zoning 11 

regulations to allow it to exist. 12 

  CHAIRPERSON GRIFFIS:  Right.  So 13 

they're asking for a variance in 223 -- 14 

  MR. JACKSON:  But you can't ask for a 15 

variance from a special exception provision, which 16 

is why it kicks back to their original request for 17 

the variance from the lot occupancy provision. 18 

  CHAIRPERSON GRIFFIS:  Okay.  It's an 19 

interesting way to deal with this, but go ahead. 20 

  MR. JACKSON:  All right.  So in 21 

essence, we took their three variances and reduced 22 

them to one -- 23 

  CHAIRPERSON GRIFFIS:  Right. 24 

  MR. JACKSON:  -- because it's not 25 
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covered by the other special exception provision. 1 

  CHAIRPERSON GRIFFIS:  Okay. 2 

  MR. JACKSON:  In looking at the 3 

variance for one, however, we are unable to 4 

determine that the applicant has met the standards 5 

under the zoning regulations for the granting of a 6 

variance, so we have to recommend denial of the 7 

application, of that part of the application. 8 

  So essentially we recommend approval of 9 

a special exception to meet the open court 10 

requirements and the requirements for extending a 11 

non-conforming use, which essentially covers the 12 

existing addition, the addition to the existing 13 

building; however, we don't think the applicant 14 

rises to the standards under Section 2103.3 for the 15 

retention of the garage, and that was our basic 16 

conclusion. 17 

  That summarizes our report and we are 18 

available for questions. 19 

  CHAIRPERSON GRIFFIS:  Does the Board 20 

have any questions of the Office of Planning? 21 

  (No response.) 22 

  CHAIRPERSON GRIFFIS:  Do you find that 23 

carriage house to be a significant structure of 24 

unique character? 25 
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  MR. JACKSON:  The carriage house is the 1 

last remaining carriage house on that square.  2 

Everything else -- all the other carriage houses 3 

have been demolished.  And if you note on the 4 

aerial, there are -- at one time, and this is 5 

probably a 1998 aerial, 1998, 1996 -- there used to 6 

be a number of them there. 7 

  CHAIRPERSON GRIFFIS:  Right. 8 

  MR. JACKSON:  In talking to the 9 

neighbor, one of the -- the carriage house next 10 

door was actually run into by apparently a District 11 

vehicle and was summarily demolished without the 12 

knowledge of the neighbor.  So this is the last one 13 

on the square. 14 

  CHAIRPERSON GRIFFIS:  That's the next 15 

variance case we will see when they are trying to 16 

rebuild it.  Okay. 17 

  Ms. Miller? 18 

  Does the applicant have any questions 19 

of Office of Planning? 20 

  MR. BRYANT:  No. None. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. 22 

Miller? 23 

  MEMBER MILLER:  I just want to ask the 24 

applicant a question. 25 
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  In Exhibit 4, you state that, "Failure 1 

to obtain relief from the area and size impacts of 2 

the property will result in the inability of the 3 

applicant to generate a rehabilitation of the 4 

property that will be consistent with current 5 

market expectations of residential properties in 6 

the Capitol Hill area." 7 

  Can you elaborate on that? 8 

  MR. BRYANT:  I was referring to the 9 

fact that the house really had no master bedroom in 10 

it per se and it also had no master bath, and I 11 

believe that a property without a fitting master 12 

bedroom and bath is one that is at a disadvantage 13 

somewhat in the general range of housing that 14 

people expect in that area. 15 

  MEMBER MILLER:  Okay.  And also why was 16 

that one foot necessary for this structure? 17 

  MR. BRYANT:  The one foot? 18 

  MEMBER MILLER:  The one foot that took 19 

you over. 20 

  MR. BRYANT:  Essentially the adjacent 21 

property had made an addition, had already put an 22 

addition on, and that addition was the one-foot 23 

line to line the two up so that there was not a 24 

broken alignment in the adjacent properties.  I 25 
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thought -- It was essentially aesthetic driven.  1 

Also it generated -- the amount of space that was 2 

being added was pretty minimal. 3 

  MEMBER MILLER:  Thank you. 4 

  MR. BRYANT:  Indeed. 5 

  CHAIRPERSON GRIFFIS:  Mr. Bryant, on 6 

your elevations that were submitted, you indicated 7 

that the facade of this was to be brick.  What is 8 

the current facade of this built addition? 9 

  MR. BRYANT:  The current facade -- the 10 

existing facade in front is brick; the rear facade 11 

is -- a revision in the permit was generated and it 12 

is aluminum siding on the rear. 13 

  CHAIRPERSON GRIFFIS:  And was it 14 

revised by a DCRA comment? 15 

  MR. BRYANT:  No.  It was by request. 16 

  CHAIRPERSON GRIFFIS:  Request from 17 

whom? 18 

  MR. BRYANT:  The owner requested to 19 

change the material. 20 

  CHAIRPERSON GRIFFIS:  Why? 21 

  MR. BRYANT:  I suppose the economics of 22 

the project. 23 

  CHAIRPERSON GRIFFIS:  I would suppose 24 

there's a big difference between brick and vinyl 25 
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siding cost. 1 

  Okay.  Very well.  Let's continue on.  2 

We have heard from the ANC submission, Exhibit 3 

Number 23. 4 

  One note of procedure.  Of course, by 5 

hearing the Office of Planning, it was the 6 

consensus of the Board to waive it in.  It was a 7 

late filing, the first in numerous months.  So we 8 

will make note of that and accept the report into 9 

the record. 10 

  Exhibit 23, Advisory 6A, recommending 11 

approval of the application, and the report was 12 

timely filed.  I don't think we need to go through 13 

anything else. 14 

  I do not have any other submissions 15 

attendant to this application, government reports 16 

or ANCs, unless the applicant is aware of any 17 

others.  Are you aware of any other submissions 18 

into the record by any government agencies? 19 

  MR. BRYANT:  I am not, Mr. Chairman. 20 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you. 21 

  Let's move on, then, to any persons 22 

wanting to testify either in opposition or in 23 

support of Application 17045 today.  If anyone is 24 

here, they can come forward and give testimony. 25 
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  (No response.) 1 

  CHAIRPERSON GRIFFIS:  Not seeing any 2 

indication, we do have submissions, letters of 3 

support, Exhibit 24 and 22, at this time.  Are the 4 

Board members aware of anything else?  Those are 5 

letters from Bush and Parker. 6 

  Are you aware of any other submissions 7 

of letters of support or opposition? 8 

  MR. BRYANT:  I am not, Mr. Chairman. 9 

  CHAIRPERSON GRIFFIS:  Okay.  So we have 10 

two letters of support. 11 

  I have a note in reviewing the files 12 

that you were going to submit a letter authorizing 13 

your representation, Mr. Bryant.  I think it's 14 

pretty clear.  We don't question the applicant and 15 

the applicant is sitting right next to you, but if 16 

you want to just complete the file, you can put 17 

that in, because there is a note in the file that 18 

that's required. 19 

  If there is nothing else, then, to get 20 

through in terms of procedure, I will turn to you 21 

and ask for closing remarks. 22 

  MR. BRYANT:  A clarification, Mr. 23 

Chairman. 24 

  CHAIRPERSON GRIFFIS:  Yes. 25 
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  MR. BRYANT:  Are you saying that a 1 

letter is required from me?  I believe Reverend 2 

Coles has presented a letter authorizing -- 3 

  CHAIRPERSON GRIFFIS:  Is there one in 4 

already?  That's fine. 5 

  MR. BRYANT:  Yes. 6 

  CHAIRPERSON GRIFFIS:  If it's in, it's 7 

in.  I just had a note. 8 

  MR. BRYANT:  All right. 9 

  CHAIRPERSON GRIFFIS:  Okay. 10 

  Anything else you want to add in 11 

conclusion? 12 

  MR. BRYANT:  Nothing more, Mr. 13 

Chairman. 14 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 15 

very much. 16 

  MR. JACKSON:  Mr. Chairman? 17 

  CHAIRPERSON GRIFFIS:  Yes. 18 

  MR. JACKSON:  Just a note of 19 

clarification.  We submitted our report on the 20 

22nd. 21 

  CHAIRPERSON GRIFFIS:   So it's timely? 22 

  MR. JACKSON:  Seven days. 23 

  CHAIRPERSON GRIFFIS:  All right.  Well, 24 

I will correct my own notes on that. 25 
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  MR. JACKSON:  Thank you. 1 

  CHAIRPERSON GRIFFIS:  And we will 2 

retract the waiver and all comments attendant to 3 

it. 4 

  Okay.  This is what I would like to do. 5 

 I'm going to set this for the first of September. 6 

 Mr. Bryant, Mr. Coles, what I would like to do is 7 

have you review the Office of Planning's report 8 

again, and what I would like to have is a 9 

submission that reiterates the test for the 10 

variance.  The test is very clear in terms of 11 

establishing uniqueness, practical difficulty, and 12 

not impairing the intent and integrity of the zone 13 

plan. 14 

  With that, I would also like for you, 15 

if you feel so moved, to talk about alternatives.  16 

I feel, and I think the Board is in agreement, and 17 

I think Office of Planning would even come on 18 

board, that the carriage house and the garage is an 19 

important feature and that it's an existing 20 

feature; however, I think it's also clear and I 21 

think the Office of Planning is absolutely correct 22 

in not supporting the relief of it, but rather 23 

requesting the denial of the lot occupancy; and 24 

therefore, what I want is some way that you think 25 
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is amenable to address that situation.  I know 1 

that's a huge burden, but I think it's worth taking 2 

the opportunity to do that. 3 

  So it's really fairly clearly laying 4 

out the test for the variance and then speaking 5 

more broadly and largely of how this situation 6 

might be remedied if that, in fact, test is not 7 

strong enough to be granted.  Is that clear? 8 

  MR. BRYANT:  It's clear. 9 

  CHAIRPERSON GRIFFIS:  Okay.  So the 10 

date on the September decision is? 11 

  MS. BAILEY:  September 9th, Mr. 12 

Chairman. 13 

  CHAIRPERSON GRIFFIS:  Excellent.  So 14 

the submission would be? 15 

  MS. BAILEY:  September 1st. 16 

  CHAIRPERSON GRIFFIS:  September 1st.  17 

Is that sufficient time to put that in? 18 

  MR. BRYANT:  Yes. 19 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent. 20 

 I thank you very much.  I appreciate your patience 21 

with us this afternoon and all this morning, and we 22 

look forward to seeing your submission on the 1st. 23 

Of course, our public hearing will be just the 24 

deliberation of the Board on the basis of the 25 
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entire record and the new submission.  So you are 1 

welcome to be in attendance, but there will be no 2 

additional testimony on that. 3 

  With that, have an excellent day.  4 

Appreciate your appearance here today. 5 

  MR. BRYANT:  Thank you, Mr. Chairman. 6 

  CHAIRPERSON GRIFFIS:  Ms. Bailey, when 7 

you are ready, let's call the last case of the 8 

morning. 9 

 APPLICATION OF ROBERT HOLLAND, ET AL. 10 

 17046 ANC-3G 11 

  MS. BAILEY:  That is Application Number 12 

17046 of Robert Holland and others pursuant to 11 13 

DCMR Section 3104.2, for a special exception to 14 

continue the use of an accessory parking lot under 15 

Section 214.  This application was last approved by 16 

BZA Order Number 16329.  The property is located in 17 

the R-2/C-1 District premises, 3820 through 3826 18 

McKinley Street, Northwest.  It is also located in 19 

Square 1859 on Lots 49, 50, 51 and part of 92. 20 

  Would you please stand, sir, to take 21 

the oath? 22 

  (Witness sworn.)  23 

  MR. McCANTS:  Good afternoon, Your 24 

Honor.  I mean, good afternoon, Mr. Chairman.  My 25 
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name is Leonard McCants.  I represent the 1 

applicants in this case.  With me is Mr. Buddy 2 

Weitzman, who is the managing agent for the owners 3 

of the property. 4 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay. 5 

 What I would like to do -- this is pretty clear.  6 

First of all, there is one clarification I am going 7 

to make.  There has been reference to this as a 8 

continuance of a special exception.  Of course, 9 

once the date of a special exception is finished, 10 

then we hear a new special exception case.  I am 11 

sure you are aware of that, and the record holds 12 

true, but rather than refer to this as a 13 

continuance, this is a brand new special exception 14 

case, the importance of which is its past history 15 

and is its past approvals by this Board. 16 

  There are several issues that are of 17 

import to the Board I am sure you aware of both 18 

with the Department of Transportation's and the 19 

Office of Planning's filing.  I think that can be 20 

clearly addressed and quickly addressed.  So what I 21 

would like to do is see whether you are wanting to 22 

make a brief statement and stand on the record of 23 

the submissions.  I am going to ask that of each of 24 

the agencies that are reporting on this, and I 25 
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think then the Board has enough to deliberate and 1 

decide on, unless you feel differently, of course, 2 

then you can take as much time as you need.  But 3 

with that, let me turn it over to you. 4 

  MR. McCANTS:  Mr. Chairman, I certainly 5 

don't have any objection to the way you suggest 6 

that we proceed.  We would just point out for the 7 

record that we, in fact, did file the application 8 

for renewal prior to the expiration of the prior. 9 

  CHAIRPERSON GRIFFIS:  Oh, no, no, and 10 

that's not the issue.  I mean, the point is we 11 

don't have a procedure to renew special exceptions. 12 

 Each case is an independent case, so a new -- 13 

  MR. McCANTS:  I understand. 14 

  CHAIRPERSON GRIFFIS:  -- special 15 

exception will then be granted or not. 16 

  MR. McCANTS:  All right.  Very well.  I 17 

understand. 18 

  Well, certainly, then, we stand on the 19 

record.  Let me just simply say that, in 20 

highlighting, that this property has received a 21 

special exception for the past 35 years to serve as 22 

accessory parking for the commercial uses in the 23 

5500 block of Connecticut Avenue.  The last grant 24 

of this particular application was on June 8th, 25 
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1998, where the Board granted the applicant a 1 

five-year special exception with about nine 2 

conditions. 3 

  Rather than reading all of the 4 

conditions, I simply say to you and put on the 5 

record that we have complied with each and every 6 

one of the prior conditions and the applicant has 7 

not done anything to change any of the conditions 8 

or any of the outlined footprint or otherwise of 9 

the property that it is contiguous to, and 10 

therefore we respectfully request that a new 11 

special exception be granted to the applicant for 12 

an additional five years with the conditions as 13 

stated in the prior order of this Board, which, as 14 

I said, it was dated June 8th, 1998. 15 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 16 

you.  And the conditions of the previous order 17 

actually parallel the requirements for the special 18 

exception for parking lots in great measure. 19 

  Let me ask you one quick question.  In 20 

your written submission and now in your opening 21 

statement, you have indicated that the applicant 22 

has, in fact, complied with each of the conditions. 23 

 I am sure you have read the Department of 24 

Transportation's and also the Office of Planning's 25 
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report, which they will talk to. 1 

  Condition Number 6:  All parts of the 2 

lot shall be kept free of refuse and debris and 3 

shall be paved or landscaped.  There is some 4 

indication that when site visits were conducted, 5 

that the parking lot was, in fact, not free of 6 

debris. 7 

  MR. McCANTS:  Mr. Weitzman can speak to 8 

that, -- 9 

  CHAIRPERSON GRIFFIS:  Okay. 10 

  MR. McCANTS:  -- but simply put, this 11 

is an active parking lot, and this parking lot 12 

serves how many businesses?  Eight businesses? 13 

  MR. WEITZMAN:  About eight businesses. 14 

  MR. McCANTS:  And each and every 15 

business day, you're going to find that they clean 16 

the lot in the morning.  By the afternoon, the lot 17 

has debris again. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MR. McCANTS:  So when -- 20 

  CHAIRPERSON GRIFFIS:  Let me ask a 21 

question of Mr. Weitzman, then. 22 

  What is the cleaning maintenance 23 

program? 24 

  MR. WEITZMAN:  We clean it at least 25 
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once a day. 1 

  CHAIRPERSON GRIFFIS:  I see. 2 

  MR. WEITZMAN:  This particular spring 3 

and during this time period when this application 4 

was put forward, as you know, in this town, we were 5 

experiencing a dearth of rain, which made it 6 

impossible to keep the lot clean every day because 7 

of the rain that we were having every day. 8 

  CHAIRPERSON GRIFFIS:  I see. 9 

  MR. WEITZMAN:  We would go out, and 10 

with the wind and the rain, they would come out and 11 

they would blow again.  Now that we've gotten into 12 

a dry spell where it's normal, the lot is kept 13 

clean every single day. 14 

  CHAIRPERSON GRIFFIS:  Okay.  And very 15 

quickly, how is it cleaned in the morning? 16 

  MR. WEITZMAN:  I own Chevy Chase Wine & 17 

Spirits.  I am the managing person who attends to 18 

the lot.  I have one of my personnel who goes out 19 

every morning and cleans the lot. 20 

  CHAIRPERSON GRIFFIS:  Okay.  So it's by 21 

hand? 22 

  MR. WEITZMAN:  Yes. 23 

  CHAIRPERSON GRIFFIS:  They pick up the 24 

trash -- 25 
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  MR. WEITZMAN:  Yes. 1 

  CHAIRPERSON GRIFFIS:  -- and they have 2 

a broom, they sweep if they need to? 3 

  MR. WEITZMAN:  Have a broom and a pail 4 

and a box and they go out.  We also have a 5 

landscaping service that comes out.  This 6 

particular -- normally when we hit the spring, 7 

around the corner of the walls, we get weeds and 8 

things that grow.  We have a service that cuts them 9 

down and puts the chemical on it so it won't grow. 10 

 Again, with this spring, with the rain, he said, 11 

"I can't put it down because it's going to wash 12 

away," so we were about a month and a half behind 13 

on getting that done. 14 

  CHAIRPERSON GRIFFIS:  Okay. 15 

  MR. WEITZMAN:  But this is what we do 16 

every day. 17 

  CHAIRPERSON GRIFFIS:  Would it hurt 18 

your business if this wasn't perceived as a safe, 19 

clean environment to park in? 20 

  MR. WEITZMAN:  Absolutely.  It would 21 

hurt everybody. 22 

  CHAIRPERSON GRIFFIS:  What sort of 23 

plans do you have and what sort of maintenance 24 

plans do you have for the brick screening walls in 25 
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the parking lot? 1 

  MR. WEITZMAN:  There's nothing wrong 2 

with it. 3 

  CHAIRPERSON GRIFFIS:  Okay.  And they 4 

are in fine condition? 5 

  MR. WEITZMAN:  Yes.  They are painted. 6 

 We keep the graffiti off of it, and there is 7 

nothing wrong with the wall.  It has all been 8 

sealed. 9 

  CHAIRPERSON GRIFFIS:  Okay. 10 

  Anything else from the Board?  Very 11 

well. 12 

  MEMBER MILLER:  Did you say that 13 

someone from your store comes out and picks up 14 

trash once a day basically? 15 

  MR. WEITZMAN:  Uh-huh.  Yes.  Except on 16 

Sunday when we are closed. 17 

  MEMBER MILLER:  I mean, would it be 18 

overly burdensome if somebody did it twice a day? 19 

  MR. WEITZMAN:  It's very difficult late 20 

in the afternoon for one reason, it becomes very 21 

dangerous.  That's when all the cars come in to 22 

shop in the stores on their way home, and several 23 

years ago, we had one of my employees who was 24 

clipped by a car, because cars are coming and 25 
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going, people are going, and it becomes very 1 

difficult to clean when there are cars there and 2 

cars coming and going.  That's why I stopped it. 3 

  MR. McCANTS:  I might also point out, 4 

Ms. Miller, that there are restaurants that 5 

actually use this parking lot, so during the night 6 

and evening, late evening, you are still going to 7 

get trash and debris from people coming to and from 8 

the restaurant and they generally close around 9 

eleven o'clock or twelve o'clock at night.  So 10 

that's the practical problem that you have with 11 

trying to do an evening clean-up, because it's not 12 

going to do anything but continue to have problems 13 

associated with trash and debris coming from people 14 

going to the restaurant. 15 

  And now there is a theater which is 16 

across the street and they are not allowed to park 17 

on this lot, but we have tried to keep them out, 18 

but we also have problems with people coming and 19 

parking on the lot from the theater. 20 

  CHAIRPERSON GRIFFIS:  It sounds like my 21 

block.  We clean up in the mornings, and by the 22 

time we get home, it's all back down there.  It 23 

looks like we need the reeducation campaign of that 24 

Indian crying.  You remember that? 25 
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  Okay.  There's a picture in Exhibit C, 1 

which is not our case exhibit, that was submitted, 2 

and I am not sure -- I thought it perhaps was from 3 

you, and it shows -- from this indication, it looks 4 

like there is some paint deteriorating off of one 5 

of the white brick walls. 6 

  MR. WEITZMAN:  May I come up?  Because 7 

I can't -- I don't see it and I don't believe we 8 

have it. 9 

  CHAIRPERSON GRIFFIS:  Mr. Moy on my 10 

right will send it down to you. 11 

  MR. WEITZMAN:  Without even looking at 12 

it, at that particular moment when that picture was 13 

taken, it's possible it could have had graffiti on 14 

there because they put them on and we take them 15 

off. 16 

  CHAIRPERSON GRIFFIS:  Right.  I don't 17 

think it's graffiti. 18 

  MR. WEITZMAN:  Oh.  Over on that back 19 

one?  Yes, that was all taken off.  We, on an 20 

average, we have to go through the walls on an 21 

average at least twice a month -- 22 

  CHAIRPERSON GRIFFIS:  I see. 23 

  MR. WEITZMAN:  -- to get rid of 24 

graffiti.  We take it off, they put it back on. 25 
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  CHAIRPERSON GRIFFIS:  Oh.  So that's 1 

graffiti I'm looking at? 2 

  MR. WEITZMAN:  You're talking on this 3 

top picture, -- 4 

  CHAIRPERSON GRIFFIS:  Yes. 5 

  MR. WEITZMAN:  -- on the bottom on the 6 

left? 7 

  CHAIRPERSON GRIFFIS:  Yes. 8 

  MR. WEITZMAN:  What looks like yellow? 9 

  CHAIRPERSON GRIFFIS:  Yes. 10 

  MR. WEITZMAN:  Yes, that's graffiti. 11 

  CHAIRPERSON GRIFFIS:  But even the 12 

darker spots? 13 

  MR. WEITZMAN:  Yes.  We get all kinds 14 

of colors out there and it has all been repainted 15 

out there. 16 

  MR. McCANTS:  I might point out, too, I 17 

mean, I have looked at that, too, Mr. Chairman, 18 

that is also part of vines and weed that had grown 19 

up on the wall. 20 

  CHAIRPERSON GRIFFIS:  I see. 21 

  MR. WEITZMAN:  Yes.  The dark spot down 22 

the bottom, that's before we were able to do 23 

anything because of the rain this year. 24 

  CHAIRPERSON GRIFFIS:  I understand.  25 
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Okay.  It wasn't clear to me -- 1 

  MR. WEITZMAN:  And we can't do it in 2 

the wintertime. 3 

  CHAIRPERSON GRIFFIS:  It looked more as 4 

if that might have been deteriorating paint or 5 

peeling paint on the brick wall. 6 

  MR. WEITZMAN:  No. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 8 

else from the Board?  Any other questions? 9 

  (No response.) 10 

  CHAIRPERSON GRIFFIS:  Let's go to the 11 

Office of Planning's report, then.  They had 12 

offered a conditional approval, Exhibit Number 23. 13 

 Good afternoon. 14 

 REPORT FROM THE OFFICE OF PLANNING 15 

 BY JOHN MOORE 16 

  MR. MOORE:  Good afternoon, Mr. 17 

Chairman and members of the Board.  I'm John Moore 18 

with the Office of Planning. 19 

  The Office of Planning does stand on 20 

the record; however, I would like to point out that 21 

we are concerned about the condition of the lot.  I 22 

visited the site on the 15th of July.  There was 23 

more than a one-day accumulation of trash around 24 

the perimeter.  Apparently when DDOT visited, they 25 
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found the same thing. 1 

  I talked to Mr. Weitzman, your son, -- 2 

  MR. WEITZMAN:  Yes. 3 

  MR. MOORE:  -- and he did on that day 4 

go out or send someone out to clean the lot off.  5 

However, when DDOT went out there, they found the 6 

lot in the same condition. 7 

  I called him back on Monday of last 8 

week because my supervisor, who lives in the 9 

community and uses that center, went in there on 10 

last Monday and found the lot again in a 11 

less-than-desirable condition, and since that is 12 

one of the conditions that they agreed to, we would 13 

like to see the lot cleaned up on a regular basis. 14 

  As it relates to the wall that you are 15 

referring to, in talking to Mr. Weitzman's son 16 

again, they clean the graffiti off the wall when 17 

it's put there.  The problem is that they only 18 

clean the graffiti areas.  As opposed to painting 19 

the whole wall, they simply paint where the 20 

graffiti is. 21 

  CHAIRPERSON GRIFFIS:  I see. 22 

  MR. MOORE:  And I asked them if maybe 23 

they want to reconsider how they do that.  And the 24 

brick wall that does separate the accessory parking 25 
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from the main lot, the corner of it right at the 1 

entrance where you go into the parking lot is in 2 

disrepair, is eroding.  I pointed that out to your 3 

son also. 4 

  MR. WEITZMAN:  Well, unfortunately I 5 

have been out of the country and I just got back, 6 

and those specific things that you just addressed, 7 

the one about whatever, this area, talking about 8 

the wall, he did not make me aware of.  9 

Unfortunately, I just got back in the country and I 10 

haven't had time to sit with him to get caught up 11 

on a lot of things, and that obviously is one of 12 

them.  I have to find out what it is. 13 

  As far as repainting the whole thing, 14 

if it needs to be, that's not a big deal.  It was 15 

never brought to my attention that that needed to 16 

be repainted. 17 

  MR. MOORE:  Well, as I said, I did 18 

mention it to him. 19 

  MR. WEITZMAN:  Yes.  Well, like I say, 20 

unfortunately I was out of the country, I just got 21 

back over the weekend and I haven't had an 22 

opportunity to go over everything with him. 23 

  MR. MOORE:  And we still support the 24 

application. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Thank you 1 

very much. 2 

  Is there any cross-examination from the 3 

applicant of the Office of Planning? 4 

  MR. McCANTS:  No questions. 5 

  CHAIRPERSON GRIFFIS:  Any questions 6 

from the Board? 7 

  (No response.) 8 

  CHAIRPERSON GRIFFIS:  Okay.  It needs 9 

to be clear, I mean, the Office of Planning is 10 

absolutely correct.  Based on the conditions, the 11 

conditions have to be complied with.  If it is 12 

found that they aren't in compliance, in fact, 13 

there are quite a few remedies that could be taken. 14 

 The most severe, of course, would be that the 15 

special exception was removed.  So obviously it's 16 

important, the conditions are important.  But as 17 

you have stated, it's also important to you in 18 

running your business. 19 

  MR. WEITZMAN:  Absolutely. 20 

  CHAIRPERSON GRIFFIS:  So it's as if 21 

we're all concerned about the same thing, which 22 

gives me a little bit of confidence that we will 23 

get there. 24 

  I am hoping that it is, in fact, the 25 
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nature of the weather that has happened or perhaps, 1 

after all, you were out of the country, and maybe 2 

sometimes when the manager goes away, it gets a 3 

little more lax. 4 

  MR. WEITZMAN:  It could have been.  I 5 

don't know. 6 

  CHAIRPERSON GRIFFIS:  But if we move 7 

on, it is with great confidence that this would be 8 

fully complied with and there is no room 9 

specifically with this Board in its looking at 10 

applications for flexibility or variance within the 11 

compliance with the conditions. 12 

  Okay.  With that, let's go to the ANC. 13 

 It's 3/4G.  They did recommend approval of the 14 

application.  This is Exhibit Number 20.  And I do 15 

believe that the report meets the test for great 16 

weight by the chair of 3/4G, Ms. Anne Renshaw. 17 

  That being said, are there any 18 

clarifications to the ANC report? 19 

  (No response.) 20 

  CHAIRPERSON GRIFFIS:  Indeed.  Any 21 

comments from the Board? 22 

  (No response.) 23 

  CHAIRPERSON GRIFFIS:  If not, that's 24 

all the attendant -- 25 
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  MEMBER ETHERLY:  I will just note, Mr. 1 

Chairman, that compliance with our ANC requirements 2 

is probably due in no small part to the steady hand 3 

of Chair ANC 3/4G, Ms. Renshaw and her excellent 4 

work. 5 

  CHAIRPERSON GRIFFIS:  Thank you for 6 

that. 7 

  Very well.  That's all the government 8 

agency reports attendant to this application that 9 

I'm aware of unless others are aware of it.  With 10 

that, then, we can turn to the applicant for any 11 

closing remarks that they might have at this time. 12 

  MR. McCANTS:  Mr. Chairman, we have no 13 

remarks other than simply say that -- 14 

  CHAIRPERSON GRIFFIS:  I'm sorry.  Let 15 

me interrupt you.  I skipped right over Department 16 

of Transportation because I had mentioned it so 17 

many times.  It is Exhibit Number 22.  I'm assuming 18 

that you have seen it.  They have the same 19 

concerns, but they are in support of the 20 

application.  So now you can take it. 21 

  MR. McCANTS:  Very well, Mr. Chairman. 22 

 Again, thank you for the opportunity to present 23 

our case.  We certainly will comply with all of the 24 

requirements as outlined by the Board in the 25 
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previous order and any additional that this Board 1 

may wish to impose. 2 

  We will, of course, take under 3 

advisement the comments made by the Office of 4 

Planning with respect to that wall and talk -- and 5 

I certainly will speak with my clients about making 6 

sure that the wall is painted in its entirety.  To 7 

the extent that there are other problems associated 8 

with the parking lot, we certainly will maintain 9 

those and make sure that they are in tip-top shape. 10 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 11 

very much. 12 

  Board members?  Last discussion?  Ms. 13 

Miller? 14 

  MEMBER MILLER:  I'm just a little bit 15 

stuck on this trash thing.  I'm just wondering if 16 

there is anything else you can offer us so that we 17 

can be confident that that condition is not going 18 

to continue. 19 

  MR. WEITZMAN:  It won't continue.  If 20 

it's -- like I say, I was away, I don't know what 21 

went on while I was away.  I am going to, when I 22 

get back to  the shop today, I'm going to find out 23 

what went on while I was away, whether there were 24 

help problems, the man didn't show up, I don't 25 
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know, because I was out -- I left the country on 1 

the 9th of July and I got back Sunday, this past 2 

Sunday, so I haven't had time to find out what has 3 

really even been going on in my own business, much 4 

less what's been going on on the parking lot.  I 5 

will address it, and rest assured it will be taken 6 

care of. 7 

  MEMBER MILLER:  Thank you. 8 

  CHAIRPERSON GRIFFIS:  Okay.  Then I 9 

think it would be more beneficial if I have a clear 10 

indication of the Board to speak under a motion, 11 

and that would be approval of Application 17046 of 12 

Robert Holland for a special exception to continue 13 

the use of an accessory parking lot under Section 14 

214 for the premises of 3820 to -26 McKinley 15 

Street, Northwest, and I would ask for a second on 16 

the motion. 17 

  MEMBER ETHERLY:  Second, Mr. Chair. 18 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 19 

Etherly. 20 

  Of course, it is in the record that 21 

this was last approved by BZA Order 16329, and I 22 

would, as part of our motion for approval, 23 

condition approval on the nine previous conditions 24 

listed in that order to carry through with the 25 
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addition in Condition Number 6 that all parts of 1 

the lot shall be kept free of refuse and debris.  2 

Maintenance and pickup to be conducted daily -- I 3 

don't know if "pickup" is going to be the right 4 

phraseology, but you get the point and we will get 5 

it out correctly -- and then as an additional 6 

sentence, "Shall be paved or landscaped.  7 

Landscaping shall be maintained to help maintain a 8 

neat and orderly appearance."   If that meets your 9 

approval, Mr. Etherly, under the motion, I think it 10 

is fairly clear that a special exception -- the 11 

record is full on this -- it is clear, the Office 12 

of Planning's position and also the Department of 13 

Transportation's, and it is clear by the applicant 14 

that it is in their best interest also. 15 

  Actually, I think the particular -- 16 

well, there it is.  It's clear from the applicant's 17 

testimony that it is beneficial to keep this clean 18 

and well maintained, and so I do have full 19 

confidence that this can be monitored correctly, 20 

and perhaps we won't condition to such specificity, 21 

but if, for instance, Mr. Weitzman is, in fact, out 22 

of the country or unable to make sure, that there 23 

would be explicit instructions of what and when is 24 

to be conducted in his absence, or the next owner, 25 
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if ownership changes, of course, this would go with 1 

the land and not the owner, and so it would be 2 

easily complied with and measurable from this 3 

Board. 4 

  Any other questions, deliberations on 5 

the motion, Ms. Miller? 6 

  MEMBER MILLER:  I am just wondering 7 

whether we need to add anything about the wall 8 

being kept well painted or anything like that, or 9 

not. 10 

  CHAIRPERSON GRIFFIS:  I think that may 11 

well be fine to put in.  I think what we can do is 12 

maintenance of the surface parking and screening of 13 

the walls.  I think that's absolutely appropriate. 14 

  MEMBER MILLER:  Okay. 15 

  CHAIRPERSON GRIFFIS:  But I don't want 16 

to get too specific -- 17 

  MEMBER MILLER:  Right. 18 

  CHAIRPERSON GRIFFIS:  -- on what it is 19 

to be, but there it is. 20 

  Any additional pieces?  Any other 21 

comments? 22 

  (No response.) 23 

  CHAIRPERSON GRIFFIS:  Very well.  Then 24 

I would ask for all those of in favor of the motion 25 
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signify by saying aye. 1 

  (Chorus of ayes.)  2 

  CHAIRPERSON GRIFFIS:  And opposed? 3 

  (No response.) 4 

  CHAIRPERSON GRIFFIS:  Ms. Bailey, when 5 

you are ready. 6 

  MS. BAILEY:  The vote is recorded as 7 

three-zero-two to approve the application with ten 8 

conditions.  The motion was made by Mr. Griffis, 9 

seconded by Mr. Etherly, and Ms. Miller is in 10 

support.  Mr. Zaidan isn't present today, nor a 11 

Zoning Commission member. 12 

  Are we doing a summary order on this, 13 

Mr. Chairman? 14 

  CHAIRPERSON GRIFFIS:  I don't have any 15 

objection to a summary order at this time.  I think 16 

a summary order would suffice. 17 

  Let me make a quick clarification.  The 18 

ten -- you have broken out two of the conditions, 19 

then, from our statement, and then you are adding 20 

maintenance as a separate condition? 21 

  MS. BAILEY:  Maintenance of the 22 

screening wall I thought I heard. 23 

  CHAIRPERSON GRIFFIS:  Oh, I think we 24 

can put that all under Condition 6. 25 
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  MS. BAILEY:  All under Condition -- 1 

okay. 2 

  CHAIRPERSON GRIFFIS:  And we can just 3 

maintain the nine conditions. 4 

  MS. BAILEY:  Okay. 5 

  CHAIRPERSON GRIFFIS:  We are just 6 

getting a little bit more specific of how -- well, 7 

what that means in Condition 6, and that way it 8 

flows easily out of the regulations for that 9 

special exception. 10 

  Very well.  Thank you very much. 11 

  MR. McCANTS:  Thank you. 12 

  MR. WEITZMAN:  Thank you. 13 

  CHAIRPERSON GRIFFIS:  Any questions?  14 

Clarifications? 15 

  (No response.) 16 

  CHAIRPERSON GRIFFIS:  Sorry we took so 17 

long.  We will see you in five years. 18 

  MR. McCANTS:  Thank you very much. 19 

  CHAIRPERSON GRIFFIS:  Okay.  That being 20 

said, that is the conclusion of our morning 21 

session; is that correct, Ms. Bailey?  Is there 22 

anything else for us to do in the morning? 23 

  MS. BAILEY:  No, not in the morning, 24 

Mr. Chairman. 25 
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  CHAIRPERSON GRIFFIS:  Very well.  I 1 

appreciate that.  Let me adjourn the morning 2 

session of 29 July 2003.  Thank you all very much. 3 

  Now, for our next case in the 4 

afternoon, Howard, it would be only beneficial and 5 

perhaps extremely prejudicial if we don't eat 6 

something.  So what we're going to do is just take 7 

-- and forgive me for being so delayed.  It was out 8 

of our control with the morning application.  But 9 

what I would like to do is take 25 minutes and then 10 

we will resume.  You are the first case and the 11 

only case in the afternoon and we will get through 12 

it.  If there are questions, just come on up.  I 13 

just need you to speak in the microphone. 14 

  MR. JOHNSON:  Good afternoon, Mr. 15 

Chairman and members of the Board.  My name is 16 

Edward M. Johnson, I am president of Edward M. 17 

Johnson & Associates, representing Howard 18 

University before the Board today. 19 

  I don't really have a question, but it 20 

has just come to my client's attention this morning 21 

that the French Street Civic Association has 22 

provided additional information included in the 23 

file as well as Shaw Junior High School and one 24 

other ANC member, and since you're having lunch, I 25 
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would like to share a letter -- really two letters, 1 

one that the -- so that you have an opportunity to 2 

review while at lunch -- one letter that was 3 

prepared by our client on the 23rd of January, 4 

2003, and submitted to the French Street 5 

organization, a second letter addressing the French 6 

Street's letter of July 21st.  A response to that 7 

was prepared today.  So hopefully while you're 8 

having your lunch, you will have a chance to review 9 

those two letters as well. 10 

  CHAIRPERSON GRIFFIS:  Okay.  So submit 11 

those.  I would ask also that you, obviously, give 12 

copies to the French Street Neighbors Association 13 

if there is a representative here -- 14 

  MR. JOHNSON:  Yes, there is a gentleman 15 

-- 16 

  CHAIRPERSON GRIFFIS:  -- and also to 17 

Commissioner Padro. 18 

  MR. JOHNSON:  Right. 19 

  CHAIRPERSON GRIFFIS:  They have copies? 20 

  MR. JOHNSON:  Well, the January 28th 21 

letter was addressed to Ms. Marie Fife-Hogan, a 22 

member of the French Street Neighborhood 23 

Association, so they do have that.  He acknowledges 24 

that in his letter to the Board.  They do not have 25 
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a copy of a letter that was prepared by Howard 1 

University Hospital today, July 29th. 2 

  CHAIRPERSON GRIFFIS:  Okay. 3 

  MR. JOHNSON:  So I can provide a copy 4 

of that for their review. 5 

  CHAIRPERSON GRIFFIS:  Okay.  Let's 6 

submit it in the record, and anyone here, you're 7 

going to give copies to that doesn't have it. 8 

  MR. JOHNSON:  Right. 9 

  CHAIRPERSON GRIFFIS:  If you have 10 

questions, you need to come forward. 11 

  MR. PADRO:  Mr. Chairman and members of 12 

the Board, I'm Alexander M. Padro, Advisory 13 

Neighborhood Commissioner for 2C01 and Shaw, and if 14 

you are going to be reviewing additional 15 

documentation during the lunch period -- 16 

  CHAIRPERSON GRIFFIS:  Oh, are we going 17 

to have another working lunch?  We are working 18 

breakfast.  I mean, in addition to this, we will 19 

read all of this, and it is perfectly appropriate. 20 

 I mean, it's better to do it now.  It may take us 21 

more than 25 minutes, so I hope you have patience. 22 

  Okay.  You have other submissions? 23 

  MR. PADRO:  Yes. 24 

  CHAIRPERSON GRIFFIS:  Just outline what 25 
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they are so we know. 1 

  MR. PADRO:  They are a letter from Ward 2 

2 Council Member Jack Evans rescinding his previous 3 

letter of support for the application, -- 4 

  CHAIRPERSON GRIFFIS:  Oh, boy. 5 

  MR. PADRO:  -- And a detailed, I guess 6 

I would call it a brief from myself about certain 7 

issues related to the appropriateness or the 8 

validity of the ANC-2C letter that was submitted in 9 

support of the application and some recommendations 10 

for potential resolution. 11 

  CHAIRPERSON GRIFFIS:  Wow.  Okay.  Mr. 12 

Padro, while we have you, you are requesting party 13 

status in this case? 14 

  MR. PADRO:  Yes, because in this 15 

instance, I am not appearing as a representative of 16 

the full Commission to present the Commission's -- 17 

  CHAIRPERSON GRIFFIS:  Is it your 18 

understanding that you can't be granted party 19 

status as a single-member district commissioner? 20 

  MR. PADRO:  I had not found it 21 

necessary in the past to oppose such a submission 22 

from our commission, so it was not clear to me that 23 

it was an automatic -- is that what you're stating, 24 

that -- 25 
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  CHAIRPERSON GRIFFIS:  No.  What I'm 1 

wondering is can you come in as a single-member 2 

district commissioner and request party status. 3 

  MR. PADRO:  That is something that I 4 

would rely on the Board and the staff to determine. 5 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  We 6 

will take all this, and we'll even have a little 7 

something to eat, too. 8 

  MR. PADRO:  But of course, you know, if 9 

it is determined that it is not appropriate for a 10 

single-member district commissioner to request 11 

party status, my understanding is that any 12 

individual can request that status, so I would 13 

presume that then that would be transferrable to 14 

myself as an individual, an affected individual. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Indeed.  16 

That is correct. 17 

  Very well.  We shall return for the 18 

afternoon session. 19 

  (Off the record.) 20 

 21 

 22 

 23 

 24 

 25 
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 AFTERNOON SESSION 1 

 (2:40 p.m.) 2 

  CHAIRPERSON GRIFFIS:  Good afternoon, 3 

ladies and gentlemen.  I will call to order the 29 4 

July 2003 afternoon session of the Board of Zoning 5 

Adjustment of the District of Columbia.  My name is 6 

Geoff Griffis, Chairperson.  With me today is Mr. 7 

Etherly and also Ms. Miller. 8 

  Copies of today's hearing agenda are 9 

available to you.  I don't think you will need it 10 

for this afternoon; it's pretty clear what we've 11 

got before us. 12 

  Let me run through quickly, of course, 13 

all proceedings before the Board of Zoning 14 

Adjustment are recorded, so we ask several things. 15 

 First of all, I would ask people to turn off all 16 

their cell phones and beepers at this time so we 17 

don't disrupt proceedings.  Also in coming forward, 18 

you will need to, if you have not already in this 19 

case, fill out two witness cards.  Also, you will 20 

need to introduce yourself with the name and 21 

address when first speaking to the Board, and you 22 

will need to be speaking into a microphone. 23 

  The order of procedure of special 24 

exceptions and variances is first witnesses in case 25 
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presentation of the applicant; second is government 1 

reports attendant to the application; third is the 2 

ANC report; fourth is persons or parties in 3 

support; fifth is persons or parties in opposition; 4 

and sixth, finally we have closing remarks and 5 

conclusions from the applicant. 6 

  Cross-examination of witnesses is 7 

permitted by the applicant and parties in the case. 8 

 The ANC within which the property is located is 9 

automatically a party in the case. 10 

  The record will be closed at the 11 

conclusion of each case presentation and public 12 

hearing except for any material that is 13 

specifically requested by the Board, and the Board 14 

will be very specific as to what is to be submitted 15 

and when it is to be submitted into the Office of 16 

Zoning.  Of course, it goes without saying, after 17 

that material is received, the record would be 18 

finally closed and no other information would be 19 

accepted. 20 

  The Sunshine Act requires that this 21 

Board conduct all hearings in the open and before 22 

the public.  This Board may, however, consistent 23 

with its rules of procedure and the Sunshine Act, 24 

enter executive session both during or after a 25 
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public hearing on a case.  This would be for the 1 

purposes of deliberating on the case or reviewing 2 

the record. 3 

  The decision of this Board in contested 4 

cases must be based exclusively on the public 5 

record; therefore, we ask that everything that you 6 

assume we are to deliberate are in the record, and 7 

secondly we ask that people present today not 8 

engage Board members in conversations so that we do 9 

not appear to be gathering outside information and 10 

not deliberating solely on the record. 11 

  We will make every effort to conclude 12 

the afternoon's hearing at six o'clock today, and 13 

let's jump right into it.  At this time, the Board 14 

will entertain any preliminary matters.  15 

Preliminary matters are those which relate to 16 

whether a case will or should be heard today such 17 

as requests for postponements, continuances or 18 

withdrawals, or whether proper and adequate notice 19 

of the application has been provided. 20 

  If you are not prepared to go forward 21 

with a case today or if you believe that the Board 22 

should not hear a case, now is the time to bring 23 

such attention to the Board.  You can indicate 24 

having a preliminary matter by coming forward and 25 
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having a seat in front of us. 1 

 PRELIMINARY MATTERS 2 

  CHAIRPERSON GRIFFIS:  I will ask if 3 

staff has any preliminary matters in front of us, 4 

and also I will say a very good afternoon au our 5 

able Office of Zoning staff first, Ms. Bailey and 6 

Mr. Moy, who are present with us today. 7 

  MS. BAILEY:  Mr. Chairman, staff does 8 

not have any preliminary matters. 9 

  CHAIRPERSON GRIFFIS:  Very well. 10 

  Yes, Mr. Padro? 11 

  MR. PADRO:  Mr. Chairman, it occurs to 12 

me that the commission may not have had adequate 13 

notice of this proceeding in order to provide an 14 

opinion.  If you were able to review the 15 

documentation that I provided in my submission 16 

dated today, you will note that I did not receive 17 

service of the filing dated May the 13th and I was 18 

not made aware of its having been received in our 19 

ANC notice as of this date, and I also note that 20 

the copy of the filing that was submitted to the 21 

Commission was sent to a previous address, which 22 

may explain why that copy was not received. 23 

  CHAIRPERSON GRIFFIS:  Okay. 24 

  MR. PADRO:  So I would ask for a 25 
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determination as to whether or not the Commission 1 

has had adequate notice. 2 

  CHAIRPERSON GRIFFIS:  But how would 3 

that impact us if it hadn't had proper notice? 4 

  MR. PADRO:  That the commission would 5 

not have had an opportunity to respond to the 6 

application itself. 7 

  CHAIRPERSON GRIFFIS:  I see.  And so 8 

your question is whether we can actually even hear 9 

the question today based on no notification to the 10 

ANC. 11 

  MR. PADRO:  Correct. 12 

  CHAIRPERSON GRIFFIS:  That's an 13 

interesting point. 14 

  Does the applicant representative have 15 

a response to that? 16 

  MR. JOHNSON:  My name is Edward M. 17 

Johnson.  I'm president of Edward M. Johnson & 18 

Associates, representing Howard University Hospital 19 

before the Board this afternoon. 20 

  We have followed all of the legal 21 

guidelines required by an applicant to seek ANC 22 

support.  We were able to secure ANC support in a 23 

written document.  We also received -- pursued and 24 

secured Office of Planning support from 25 
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documentation provided to the Office of Zoning. 1 

  CHAIRPERSON GRIFFIS:  We will stick to 2 

the ANC.  You sent out notification of the 3 

application to the ANC; is that correct? 4 

  MR. JOHNSON:  We requested a 5 

presentation before the ANC.  We made two 6 

presentations before the ANC and received a letter 7 

of endorsement for this application. 8 

  CHAIRPERSON GRIFFIS:  Right.  What were 9 

the dates of the presentations? 10 

  MR. JOHNSON:  I cannot give you the 11 

dates of the presentation.  I can only -- the dates 12 

of the endorsement is included in our filing today. 13 

  CHAIRPERSON GRIFFIS:  I see. 14 

  MR. PADRO:  Point of order, Mr. 15 

Chairman.  There was only one presentation by the 16 

applicant's representative to the ANC, not two, and 17 

that occurred on Wednesday, November the 6th of 18 

2002. 19 

  MR. JOHNSON:  And I might mention we 20 

also made an application -- rather a presentation 21 

before the French Street Neighborhood Association 22 

in December of 2002. 23 

  CHAIRPERSON GRIFFIS:  Okay.  I don't 24 

want to travel too far out of the Advisory 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 248 

Neighborhood Commission. 1 

  Ms. Bailey, as the Board doesn't get 2 

involved in the notification, am I correct that 3 

notification goes out from the Office of Zoning 4 

regarding the hearing date? 5 

  MS. BAILEY:  Mr. Chairman, I am looking 6 

at Exhibit Number 16, and it's the letter that went 7 

from this office dated May 14th to Mr. Leroy 8 

Thorpe.  So the correspondence either went out on 9 

the 14th or the following day, and we're now into 10 

July, so certainly that had to have been adequate 11 

notice to the ANC. 12 

  CHAIRPERSON GRIFFIS:  And what was the 13 

address that it was sent to? 14 

  MS. BAILEY:  It was sent to Terrell 15 

Junior High School, Post Office Box 26182, LeDroit 16 

Park, First and Pierce Street, Northwest, 17 

Washington, D.C., 20001. 18 

  CHAIRPERSON GRIFFIS:  Mr. Padro, is 19 

that the incorrect address you're talking about? 20 

  MR. PADRO:  That's a combination of two 21 

different addresses.  The P.O. Box address is the 22 

current address, but Terrell Junior High School is 23 

no longer in Ward 2 and that Pierce Street address 24 

is not in Ward 2 and is no longer in our commission 25 
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area or is no longer the valid mailing address for 1 

the commission.  That change occurred on January 2 

the 1st of 2003. 3 

  CHAIRPERSON GRIFFIS:  All right.  Well, 4 

we will absolutely make a note of that. 5 

  MS. BAILEY:  Mr. Chairman? 6 

  MR. PADRO:  Mr. Chairman -- 7 

  MS. BAILEY:  Excuse me.  As far as I 8 

know, there isn't anything in the record indicating 9 

that the correspondence was returned to the Office 10 

of Zoning. 11 

  MR. JOHNSON:  And not only that, Mr. 12 

Chairman, we received an endorsement from 13 

Commissioner Leroy Thorpe on December 10th, 2002.  14 

So if the ANC had any contrasting views about this 15 

particular application, they have had more than 16 

adequate time to address -- 17 

  CHAIRPERSON GRIFFIS:  I don't want to 18 

argue the issue; I want to get this notification 19 

issue addressed. 20 

  Mr. Padro, do you have a question 21 

whether that could have been delivered? 22 

  MR. PADRO:  I don't have any evidence 23 

of its being delivered.  If it had been received, 24 

it would have been presented to the commission at 25 
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our next meeting at the latest, and as of our 1 

meeting in July, which was two meetings after the 2 

date that it was apparently mailed, it had not been 3 

brought to the commission's attention. 4 

  CHAIRPERSON GRIFFIS:  But even if there 5 

was action previously in December, couldn't it have 6 

been overlooked? 7 

  MR. PADRO:  I cannot state whether or 8 

not it might have been overlooked; however, you 9 

know, any decision that was made in December of 10 

2002 was, number one, before -- 11 

  CHAIRPERSON GRIFFIS:  I know.  That's a 12 

separate issue. 13 

  MR. PADRO:  -- jurisdiction and without 14 

knowledge of the actual contents of the 15 

application. 16 

  CHAIRPERSON GRIFFIS:  Right.  No, I 17 

understand that. 18 

  Okay.  Well, in looking at this, I 19 

don't see -- oh, that's an interesting point. 20 

  MEMBER MILLER:  Mr. Padro, as the 21 

single-member district commissioner, aren't you 22 

provided notice of the hearing as well? 23 

  MR. PADRO:  I normally would have 24 

received it.  When I found out on the 9th of July 25 
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that the case had initially been scheduled for the 1 

previous day, the 8th, I proceeded to contact the 2 

Office of Zoning because I had not received the 3 

notification.  I usually receive a rather lengthy 4 

packet, you know, from the Office of Zoning when a 5 

filing is made, and obviously I did not receive it 6 

or I would have, you know, certainly begun the 7 

proceedings of responding previous to that.  No, I 8 

did not receive the -- 9 

  MEMBER MILLER:  You didn't receive it. 10 

  MR. PADRO:  Correct. 11 

  MEMBER ETHERLY:  Exhibit 20 is the top 12 

sheet of the memorandum sheet that goes out to -- 13 

this one is Single-Member District 2C01.  So in an 14 

ideal one, this one page of probably what was a 15 

packet of information is included in our records, 16 

in our file at Exhibit 20 as having been sent.  The 17 

notice of filing date for -- well, I will just note 18 

that it's date-stamped 5/15/2003. 19 

  Be that as it may, I think -- here's 20 

kind of where I'm coming out on this issue, Mr. 21 

Chairman.  Clearly there are going to be some 22 

concerns that will be expressed about the validity 23 

of the ANC action and we can take that up at the 24 

appropriate time.  I'm not certain at this point if 25 
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we have enough information necessarily before us to 1 

delay or stay our moving forward at this particular 2 

juncture and just getting into the substance of the 3 

case and dealing with the questions that may arise 4 

surrounding the ANC report at that appropriate 5 

time.  But at this juncture, given the paperwork 6 

that we have in front of us as it relates to notice 7 

being disseminated from this office, I would be 8 

inclined to move forward. 9 

  CHAIRPERSON GRIFFIS:  Yes, I tend to 10 

agree.  It seems like the notice of the ANC's -- in 11 

fact, there is also 1/19 that went to the Office of 12 

ANC, to Mr. Gottlieb Simon.  So I don't know why it 13 

didn't get to where they needed to, but they seem 14 

to have left the office correctly and in a timely 15 

fashion.  So, yes, continuing or not hearing the 16 

case today, I don't see the strength of doing that. 17 

 We can get into the other issues as we go along. 18 

  Are there any other -- yes, Ms. Miller. 19 

  MEMBER MILLER:  I'm still confused a 20 

little bit about this notice.  You did find out 21 

about the hearing, correct? 22 

  MR. PADRO:  I found out about it on the 23 

9th of July. 24 

  MEMBER MILLER:  So does the ANC know 25 
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about  the hearing? 1 

  MR. PADRO:  The commission has not, to 2 

my knowledge, received formal notification of the 3 

hearing. 4 

  MEMBER MILLER:  But do they have actual 5 

notice?  Did you tell them about the hearing? 6 

  MR. PADRO:  I spoke with one of my 7 

fellow commissioners. 8 

  MEMBER MILLER:  And you asked them 9 

whether they got notice or no? 10 

  MR. PADRO:  Correct, and she said she 11 

had not received anything, but she normally would 12 

not have because she was not the affected 13 

single-member district commissioner. 14 

  MEMBER MILLER:  She wasn't the chair. 15 

  MR. PADRO:  And not the chair. 16 

  MEMBER ETHERLY:  Part of the issue here 17 

is going to be clearly that transitional period 18 

between the close of 2002 moving into 2003, and 19 

once again we will hear some testimony or some 20 

concerns expressed about that transition.  But it 21 

would be my understanding that an ANC is chargeable 22 

with knowledge -- I'm sorry we don't have Corp 23 

counsel here, but it would be my understanding that 24 

ANC would be chargeable with the knowledge and 25 
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actions of the prior ANC.  I mean, simply because 1 

of the change in administration, as it were, those 2 

files and all of those active applications and/or 3 

projects would still continue to be before the ANC. 4 

  CHAIRPERSON GRIFFIS:  Yes, but that 5 

doesn't come up as an issue with this because this 6 

went to the right ANC. 7 

  MEMBER ETHERLY:  That's correct, but 8 

we're talking about, is it correct to say, Mr. 9 

Padro, a substantially revised roster of ANC 10 

commissioners or SMDs? 11 

  MR. PADRO:  Right, a different 12 

composition of the commission, but more 13 

importantly, you know, the issues that I raised 14 

previously that, you know, the commission at the 15 

time of the presentation that was made in November, 16 

you know, did not have jurisdiction, did not 17 

provide notice to constituents about either of the 18 

two meetings that were being held, you know, in 19 

which there was discussion of the matter.  So the 20 

commission was not able to provide notice to 21 

constituents about the issues. 22 

  CHAIRPERSON GRIFFIS:  That's a 23 

different issue.  We're not taking that issue up 24 

right now.  I mean, if we find that -- we can 25 
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proceed with a case if the ANC doesn't present 1 

itself to an application, that the notification -- 2 

the issue is notification and, yes, there's an 3 

address, a little bit of an incorrectness in the 4 

address.  We would hope that some of the Postal, if 5 

not all of them -- mine's great -- would probably 6 

figure that address out and probably go to the P.O. 7 

box first.  But that being said, I don't see 8 

grounds for a continuance on the fact of 9 

notification at this time. 10 

  Ms. Bailey? 11 

  MS. BAILEY:  I'm sorry, Mr. Chairman.  12 

I just wanted to ask the gentleman that if the 13 

address is not correct or if there is a difficulty, 14 

you need to check with the Board of Elections and 15 

Ethics because that's the list that we use.  So you 16 

may need to check with them to have the address 17 

corrected so, you know, we can make sure that all 18 

is well. 19 

  MR. PADRO:  And that was done earlier 20 

this month at the request of the Office of Advisory 21 

Neighborhood Commissioners.  The director, Gottlieb 22 

Simon, contacted us about the discrepancy when he 23 

noticed it and the correction was made by him. 24 

  CHAIRPERSON GRIFFIS:  Excellent.  All 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 256 

right.  So we won't run into this again.  Okay.  1 

Very well. 2 

  Any other preliminary matters at this 3 

time? 4 

  (No response.) 5 

  CHAIRPERSON GRIFFIS:  Then let's call 6 

the case. 7 

 APPLICATION OF HOWARD UNIVERSITY HOSPITAL 8 

 17035 ANC-2C  9 

  MS. BAILEY:  Application Number 17035 10 

of Howard University Hospital pursuant to 11 DCMR 11 

3103.2 for a variance from the lot area 12 

requirements under Subsection 401.3 to allow the 13 

conversion of a vacant building formerly used as a 14 

clinic to an eleven-unit apartment house.  The 15 

property is located in the R-4 District at premises 16 

915 Rhode Island Avenue, Northwest.  It's also 17 

located in Square 364 on Lot 839. 18 

  All those wishing to testify, would you 19 

please stand to take the oath? 20 

  (Witnesses sworn.)  21 

  CHAIRPERSON GRIFFIS:  Okay.  Now, the 22 

first matter to decide after the case has now been 23 

properly announced is the party status, party 24 

status request from Mr. Padro.  There is an issue, 25 
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and actually, Mr. Padro, if you wouldn't mind 1 

coming back up and just having a seat, because I 2 

think we're going to have a few questions. 3 

  First of all, is the applicant in 4 

receipt of Mr. Padro's submissions and request for 5 

party status? 6 

  MR. JOHNSON:  We just received a letter 7 

a few minutes ago, quite frankly. 8 

  CHAIRPERSON GRIFFIS:  As did we.  Okay. 9 

 Have you read it? 10 

  MR. JOHNSON:  Yes, I read his letter. 11 

  CHAIRPERSON GRIFFIS:  Okay.  Are there 12 

any objections to granting party status to Mr. 13 

Padro at this time? 14 

  MR. JOHNSON:  Yes. 15 

  CHAIRPERSON GRIFFIS:  And they are? 16 

  MR. JOHNSON:  We believe that the ANC 17 

was given due weight and credit with an opportunity 18 

to address the merits of this case many, many 19 

months ago.  As a matter of fact, the extension of 20 

this case today was brought about because of a 21 

question regarding the northwest corner of the site 22 

and the date of construction.  So we really see 23 

this as a continuance of the case that was brought 24 

before you two weeks ago where this issue of -- 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 258 

  CHAIRPERSON GRIFFIS:  Yes, we're not 1 

going to disagree with that.  We continued the 2 

case.  But -- okay.  How does that go to the 3 

objection of party status? 4 

  MR. JOHNSON:  We believe that the 5 

documentation in place before you supports the 6 

position that we have placed before you, and the 7 

objections posed by Mr. Padro are objections that 8 

are unfounded because this regulation, zoning 9 

regulation, allows, for example, this building be 10 

used as a rooming house, as a fraternity house. 11 

  CHAIRPERSON GRIFFIS:  Let me make sure 12 

I'm clear on what you're saying.  You object to 13 

granting party status to Mr. Padro because you 14 

think he's falsely opposing the application? 15 

  MR. JOHNSON:  Absolutely. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MR. JOHNSON:  On ground that are 18 

allowed as a matter of right.  Section 31, I think 19 

it's 3103, 1.5, allows us to utilize this site as a 20 

rooming house, which we have no intention of doing, 21 

as a fraternity house, and that is -- as a 22 

dormitory, which is his position and all of the 23 

backup documentation is supporting.  We have no 24 

intention of doing that even though it's allowed as 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 259 

a matter of right.  Three-thirty-point-five -- 1 

  CHAIRPERSON GRIFFIS:  A dormitory is a 2 

matter of right? 3 

  MR. JOHNSON:  I'm sorry.  4 

Three-thirty-point-five in the regulations allows 5 

this particular use that he is -- that all of this 6 

correspondence that is put before you is objecting 7 

to. 8 

  By the way, the hospital is not in the 9 

business of dormitories; the hospital is in the 10 

business of providing medical services.  They don't 11 

deal with dormitories.  The university does, but 12 

not the hospital.  And so therefore we don't 13 

believe that Mr. Padro's position or any of the 14 

supporting letters are founded on factors of matter 15 

of right, on factors that are allowed as a matter 16 

of right. 17 

  CHAIRPERSON GRIFFIS:  What about the 18 

parking issues? 19 

  MR. JOHNSON:  The parking issues we 20 

meet.  We meet the R-4 parking requirements.  We 21 

have five.  The documentation provided in his 22 

correspondence is not accurate.  We're not 23 

providing four spaces, we're providing five, one 24 

more than the regulations require.  So his 25 
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documentation isn't supported.  And so therefore 1 

the argument that he brings forward we don't feel 2 

is founded in accurate zoning requirements. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MR. PADRO:  Point of information and 5 

personal privilege.  I do -- in my correspondence, 6 

I did not state the number of parking spaces -- 7 

  CHAIRPERSON GRIFFIS:  No, I understand. 8 

  MR. PADRO:  -- which were or were not 9 

-- 10 

  CHAIRPERSON GRIFFIS:  They are making a 11 

little bit larger point. 12 

  Mr. Etherly. 13 

  MEMBER ETHERLY:  Thank you, Mr. Chair. 14 

  Mr. Padro, what would be your basis for 15 

your party status application in this particular 16 

instance? 17 

  MR. PADRO:  That as the elected 18 

representative for affected persons and parties in 19 

close proximity to the subject location, I want to 20 

be able to represent my constituents, present 21 

information regarding their position on this 22 

application and to be able to question any 23 

witnesses or the applicant in order to be able to 24 

ensure that the Board has full understanding of the 25 
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community's position. 1 

  MEMBER ETHERLY:  Have you undertaken 2 

any type of shall we say outreach effort or 3 

petition effort that would signify or indicate the 4 

number of individuals that have indicated a desire 5 

-- I'm kind of dancing around the issue. 6 

  What I'm struggling with is there are 7 

two ways to get at this, one of which is a novel 8 

way that I don't think in my experience is what we 9 

have done, and that is the issue of a single-member 10 

district commissioner being accorded party status 11 

just on that basis.  So that's kind of one route 12 

which we could go, and I don't know if there has 13 

been precedent for that. 14 

  The second route is if you go through 15 

just the traditional analysis for test for party 16 

status which is laid out in the application 17 

materials, we, of course, look to a number of 18 

different factors, primarily six of them which 19 

revolve a lot around proximity, relationship of 20 

perhaps a piece of property that you have an 21 

interest in to the subject property and all that 22 

type of information. 23 

  Let me put aside the SMD piece for a 24 

moment and just, in terms of your own personal 25 
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residence, where do you reside at relative to the 1 

subject property? 2 

  MR. PADRO:  I reside at 1519 8th 3 

Street, Northwest, which is approximately a block 4 

and a half from the subject location. 5 

  MEMBER ETHERLY:  Okay.  Would that -- 6 

okay.  Okay.  Have you undertaken -- I take it you 7 

have had conversations with some of your 8 

constituents regarding this particular project; is 9 

that correct? 10 

  MR. PADRO:  Correct, both individual 11 

property owners and residents as well as 12 

institutional property owners. 13 

  MEMBER ETHERLY:  But you haven't 14 

undertaken any type of written, shall we say 15 

petition or other document whereby those 16 

individuals or constituents that you have spoken 17 

with have indicated a desire for you to speak on 18 

their behalf? 19 

  MR. PADRO:  No, that has not been 20 

undertaken because of the lack of notice. 21 

  MEMBER ETHERLY:  Okay.  All right.  22 

Thank you. 23 

  Thank you, Mr. Chairman. 24 

  CHAIRPERSON GRIFFIS:  Thank you. 25 
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  Following up with that, Mr. Padro, I 1 

have great concern in entertaining and granting 2 

party status to a single-member commissioner, and 3 

in your point in your statement today, you 4 

indicated that you wanted to be able to represent 5 

your constituency, and we don't -- well, the body 6 

to do that is in front of the ANC, and then the ANC 7 

brings their position as a party in the 8 

application. 9 

  We have, to my knowledge, my albeit 10 

short tenure on this Board, never granted party 11 

status to a single-member commissioner.  We have 12 

had testimony of single-member commissioners and 13 

extensive testimony outside of the position or the 14 

official position of the ANC, and I'm fully 15 

understanding we're open to hearing some dialogue 16 

or testimony, I should say, on the fact of whether 17 

the ANC's official report in this has standing or 18 

not standing or what they saw or didn't see, that's 19 

not a problem, but I think it would, if nothing 20 

else, it would -- well, I don't think we're 21 

precluding you from representing your constituency, 22 

but I think there is a proper -- taken up as an 23 

individual, that's also my concern.  I'm not sure 24 

we're going to be able to see evidence of how you 25 
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would be uniquely or distinctly affected outside of 1 

that of a person in the general public based on the 2 

issues that I've heard presented and then based on 3 

the location of your residence. 4 

  MR. PADRO:  I should say Mr. Etherly 5 

did note the fact that, you know, we are without 6 

representation by the Corporation Counsel this 7 

afternoon, and certainly this is something that 8 

Corporation Counsel would be able to opine on. 9 

  CHAIRPERSON GRIFFIS:  We have been 10 

advised by Corporation Counsel already. 11 

  MR. PADRO:  And is there an existing 12 

opinion that states that a single-member Advisory 13 

Neighborhood Commissioner, you know, shall not or 14 

cannot for granted party status in a case? 15 

  CHAIRPERSON GRIFFIS:  No, and in the 16 

reverse, there's nothing that says that they are to 17 

be granted.  We grant the ANC and we take up the 18 

ANC as a whole. 19 

  Ms. Miller. 20 

  MEMBER MILLER:  Well, I was just going 21 

to ask Mr. Padro if you know of any authority that 22 

would lead us to believe that a single-member 23 

commissioner has represented a single-member 24 

district in any kind of proceeding, if not the BZA? 25 
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  CHAIRPERSON GRIFFIS:  If we were to 1 

grant party status to the single-member district, 2 

it actually diminishes the impact and the standard 3 

of the party status of the ANC itself.  Why would 4 

we even look to the full ANC and why would we grant 5 

them party status?  Why don't we remove that and 6 

say, "You know what, you all show up and we'll 7 

figure it out one at a time"?  I mean, it doesn't 8 

make any sense and, in fact, following this out in 9 

its extreme or in its logical conclusion of what 10 

might happen, I think it actually diminishes the 11 

standing of the ANC before the Board. 12 

  MR. JOHNSON:  Mr. Chairman, I was going 13 

to basically mention the same point.  It 14 

establishes a precedent that is not the practice of 15 

the ANC.  The ANC is the body that is charged and 16 

given great weight, not a single-member district. 17 

  MEMBER MILLER:  We're not talking about 18 

granting great weight to Mr. Padro as a 19 

single-member district; we're just talking about 20 

whether he can be a party and cross-examine and 21 

present evidence, things like that.  So there is a 22 

difference between the ANC --  and the ANC is also 23 

an automatic party, so there is a difference, but 24 

-- 25 
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  CHAIRPERSON GRIFFIS:  There's a huge 1 

difference, and I think Mr. Etherly got to it.  Mr. 2 

Padro, if, in fact, there was some authorization 3 

from your single-member district, if there was, I 4 

don't know, some forum, if you had a SMD meeting 5 

publicly noticed and you asked, "Can I go down and 6 

represent SMD before the BZA as your commissioner 7 

and representative?", I think we wouldn't be 8 

discussing this. 9 

  MR. PADRO:  And normally I do hold 10 

monthly single-member district meetings for exactly 11 

that purpose, but because I only received notice of 12 

this and on the 9th of this month, that has not 13 

been possible to hold it during the normal schedule 14 

of meetings. 15 

  CHAIRPERSON GRIFFIS:  What -- 16 

  MEMBER MILLER:  And how did -- I'm 17 

sorry. 18 

  CHAIRPERSON GRIFFIS:  That's all right. 19 

 I keep cutting you off. 20 

  MEMBER MILLER:  How did you receive 21 

notice? 22 

  MR. PADRO:  I was advised by one of the 23 

neighboring property owners that they had heard 24 

that there was a hearing before the BZA.  The 25 
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placarding on the location unfortunately was of a 1 

color that almost exactly matched the lumber that 2 

was used to cover up the windows, and with the 3 

overgrowth of vegetation in front of the building, 4 

with, you know, lighting conditions on that 5 

southern exposure, no one noticed, myself included, 6 

that there was even a placard in front of the 7 

building. 8 

  MR. JOHNSON:  Mr. Chairman, the placard 9 

is clearly visible.  Clearly visible. 10 

  CHAIRPERSON GRIFFIS:  Yes.  I can 11 

understand -- 12 

  MR. JOHNSON:  To anyone driving down 13 

the street. 14 

  CHAIRPERSON GRIFFIS:  I know.  I don't 15 

want to get into a lot of discussion.  I can 16 

clearly understand.  I mean, sometimes you see 17 

them, sometimes you don't, and there are 18 

environmental impacts.  I can understand that, but 19 

again, what we have to then fall back on, was it 20 

posted on time and was it posted on the building.  21 

Here we thought we had the perfect color after all 22 

to show up in any environment, right? 23 

  MR. PADRO:  There is one body in the 24 

District of Columbia, at least one that I know of, 25 
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that does grant the ability to be a party to an 1 

action to single-member district commissioners, and 2 

that is the Public Service Commission, and I don't 3 

know if that is a suitable, you know, parallel 4 

construction, you know, for your own Board's, you 5 

know, internal rules, but I know that that is a 6 

fact because I have had that specific situation 7 

occur and I have engaged in that process. 8 

  MEMBER MILLER:  Is that automatic? 9 

  MR. PADRO:  Upon request of the 10 

commissioner. 11 

  CHAIRPERSON GRIFFIS:  Is there an 12 

automatic status of the ANC as a whole before the 13 

Public -- 14 

  MR. PADRO:  Yes. 15 

  CHAIRPERSON GRIFFIS:  There is? 16 

  MR. PADRO:  Yes. 17 

  CHAIRPERSON GRIFFIS:  Interesting. 18 

  MEMBER ETHERLY:  Here is what I might 19 

be inclined to suggest, Mr. Chairman.  I tend to 20 

share your reservation.  I know that, of course, we 21 

could still proceed and Mr. Padro could have the 22 

opportunity to testify as an individual perhaps 23 

with some flexibility in terms of time, but I am 24 

inclined to agree with you, Mr. Chairman, and 25 
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perhaps with the applicant in terms of the concern 1 

about the precedential value of taking this step in 2 

this instance. 3 

  There is the added possibility that 4 

with some of the other discussion that may indeed 5 

ensue as it relates to the validity or lack thereof 6 

of the ANC document or the ANC action that we have 7 

indicated in front of us in the record.  There 8 

probably will be shall we say another bite at this 9 

apple down the line in terms of revisiting the 10 

issue of the ANC piece. 11 

  I'm almost to an extent perhaps 12 

offering that we hold Mr. Padro's motion for party 13 

status or application for party status in abeyance 14 

and just move forward.  I mean, once again, that 15 

creates kind of one of those dangling participles 16 

that we oftentimes don't like to have hanging out 17 

there, but that could be a middle ground that would 18 

enable us to nevertheless move forward today. 19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MEMBER ETHERLY:  There is, of course, 21 

the other piece that could conceivably give Mr. 22 

Padro the opportunity to hold that SMD meeting and 23 

perhaps receive that type of written ratification, 24 

as it were, which is essentially what we're talking 25 
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about here, because you understand the concern 1 

about the precedence.  We could have shall we say a 2 

rogue SMD out there, and I'm not saying you're a 3 

rogue SMD, but without that authorization or 4 

without that sense of backup for your standing, 5 

notwithstanding the fact that you are already an 6 

elected SMD official -- you know, there's no 7 

argument or debate there -- but just as it relates 8 

to this particular issue, some greater certainty 9 

that there is weight behind you, as it were. 10 

  CHAIRPERSON GRIFFIS:  Very well. 11 

  MR. PADRO:  I would provide as evidence 12 

of the fact that, you know, there is such support 13 

for my appearing here today the letter from the 14 

French Street Neighborhood Association, which is 15 

consisted completely of residents of my 16 

single-member district. I believe that that would, 17 

you know, certainly serve, you know, as sufficient 18 

evidence of the fact that I should be entitled to 19 

receive party status in this instance based on the 20 

previous statements made by Mr. Etherly. 21 

  CHAIRPERSON GRIFFIS:  Well, understood. 22 

 I'm not sure I would go to the level of 23 

entitlement to party status.  I think, yes, there 24 

is support for your position, which is what the 25 
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French Street Neighborhood Association lays out. 1 

  Let's do that.  We'll keep it in 2 

abeyance at this time.  If this does continue over 3 

to another hearing date, we can certainly entertain 4 

the party status or we can entertain it actually 5 

any time we want before decisionmaking. 6 

  The other added piece to that, Mr. 7 

Padro, is we will allow you time to actually fill 8 

out the required application by our regulations for 9 

requesting party status, noting full well that you 10 

didn't have the time to get all this done, that's 11 

understood, and we will have that submitted in, if 12 

there is time, as Mr. Etherly has said, to have a 13 

letter of authorization of some form, you can put 14 

that in and I think that may substantiate things 15 

quite a bit. 16 

  With that, then, let's move on.  Let's 17 

get into the case presentation, and we will look 18 

for your participation today when and if we get to 19 

that level. 20 

  Okay.  Is there anything else? 21 

  MR. JOHNSON:  Yes.  Mr. Chairman, I 22 

would like to make one other comment, and that is, 23 

the French Street Neighborhood Association received 24 

a letter in January from my office provided by the 25 
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hospital, Howard University Hospital. Two members 1 

of their organization were provided copies of this 2 

letter, so they have had ample opportunity to come 3 

back to us with any comments, opposing or 4 

otherwise, and it never happened until today, we 5 

get the letter. 6 

  CHAIRPERSON GRIFFIS:  All right.  One 7 

thing that I don't like degenerating into is what 8 

happened, why it didn't happen, they could have, 9 

they should have, whatever it is.  We have 10 

information in the record; that's all we really 11 

need. 12 

  MR. JOHNSON:  Okay. 13 

  CHAIRPERSON GRIFFIS:  I don't really 14 

want to get into what else happened. 15 

  Give me the date that you filed your 16 

application with the Board of Zoning Adjustment. 17 

  MR. JOHNSON:  May 13, 2003. 18 

  CHAIRPERSON GRIFFIS:  Okay.  All right. 19 

 Why don't we -- let's just start.  I'm going to 20 

turn it over to you, sit back, present your case, 21 

and then we will have questions. 22 

  MR. JOHNSON:  Well, how should I 23 

address your request? 24 

  CHAIRPERSON GRIFFIS:  Oh.  I'm sorry. 25 
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  MR. JOHNSON:  You know, we have already 1 

opened the case and you have -- 2 

  CHAIRPERSON GRIFFIS:  You have segued 3 

me perfectly into it, actually.  Let me go through 4 

the requests last we met.  We had three requests 5 

for submissions of documentation.  The first was 6 

further substantiation and documentation of the 7 

building construction, and that led directly to the 8 

fact it fe regulations that speak to buildings in 9 

existence prior to 1959. 10 

  We have the letters submitted by 11 

traceries that documented all of the labyrinth of 12 

research to go through to try and substantiate 13 

that.  I think, and I'm going to hear from my Board 14 

their opinion, but my review of this is that 15 

although it hasn't been 100 percent substantiated 16 

of when the permit for this base building was 17 

pulled, the dates of the documentation get to be so 18 

close to the '58 date, the May of '58 date, that I 19 

would be hard-pressed to believe that this wasn't 20 

understood as it went through the permitting and 21 

construction project, and so I guess directly 22 

stating, I would look at this as a building in 23 

existence prior to May 12th of 1958, but let me 24 

hear from others if they have differing opinions. 25 
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  I mean, we have a certificate of 1 

occupancy application that was done in '59.  Now, 2 

granted, that's some time that has passed, but this 3 

is for the Medical Offices, of which we have -- 4 

  (Pause.)  5 

  CHAIRPERSON GRIFFIS:  We have a C of O, 6 

and then the next documentation is 1960 permit by 7 

the Medical Offices Association.  Obviously they 8 

are doing renovation work -- 9 

  MR. JOHNSON:  Renovations, right. 10 

  CHAIRPERSON GRIFFIS:  -- on the 11 

interior.  I mean, if they built the building in 12 

'59 and had to renovate the interior in '60, 13 

someone did some poor planning.  I mean, I don't 14 

see the logical construction phase that that would 15 

take, and how could they have gotten a certificate 16 

of occupancy if, in fact, the building -- a shell 17 

was built, which is one idea.  A shell could have 18 

been built and then they could have come back, 19 

pulled the permit, and built out the interior, but 20 

they wouldn't have gotten the certificate of 21 

occupancy for a shell. 22 

  MR. JOHNSON:  Right.  That's not 23 

traditionally how the process works. 24 

  CHAIRPERSON GRIFFIS:  Well, you 25 
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couldn't get it because your C of O -- well, I 1 

could say I guess you could, but logically, the 2 

certificate of occupancy is for human habitation 3 

and if you just build a shell, it wouldn't be ready 4 

for that. 5 

  So, I mean, I think the amount of 6 

information we needed at this point -- but let me 7 

hear from others. 8 

  MEMBER ETHERLY:  And just so I'm clear 9 

on the ramifications of that determination, that 10 

would move this from a use variance into an area 11 

variance. 12 

  CHAIRPERSON GRIFFIS:  That's correct. 13 

  MEMBER ETHERLY:  Okay. 14 

  CHAIRPERSON GRIFFIS:  I mean, there's a 15 

huge step that's involved in this, and believe me, 16 

if we were talking -- if these dates shifted a year 17 

or two and we were looking at documentation that 18 

couldn't be found or we're looking at mid '60s, I 19 

think it would be pretty clear.  There you would 20 

have -- and '58 -- obviously the clear date of '58 21 

is when the zoning was enacted in the city.  You 22 

would have had a clear indication that the zoning 23 

was in place and the permitting then started for a 24 

new building, and the conversion of existing 25 
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buildings to apartment buildings is allowed, but 1 

they have to be in existence pre-1958. 2 

  MEMBER ETHERLY:  And what is the -- the 3 

applicant, I believe, had noted in Exhibit 33 on 4 

that application for a certificate of occupancy 5 

there is what could very well be a stamp noting 6 

compliance with requirements of zoning, and I can't 7 

decipher that last word, but where it says "issued" 8 

and it notes "8/5/54."  Would that have any further 9 

relevance for us?  I mean, I'm probably inclined to 10 

agree with your interpretation, but -- 11 

  CHAIRPERSON GRIFFIS:  Okay.  That's an 12 

interesting -- 13 

  MEMBER ETHERLY:  -- I wanted to note 14 

that.  If anything, that just further substantiates 15 

perhaps the direction in which you're suggesting we 16 

go, Mr. Chair, that -- 17 

  CHAIRPERSON GRIFFIS:  Yes, really.  18 

With all this scribbling on this thing, I didn't 19 

even look at that.  You know, quite frankly, my 20 

familiarity with the applications for C of O's is 21 

limited.  I wasn't aware that they put the original 22 

permit number and date on the certificate of 23 

occupancy.  Do you have knowledge of that?  I don't 24 

think it's a requirement. 25 
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  MR. JOHNSON:  No, it's not a 1 

requirement. 2 

  CHAIRPERSON GRIFFIS:  But this seems -- 3 

I mean, Mr. Etherly has brought a fascinating 4 

piece.  I mean, this says that it complies with 5 

requirements of the zoning regulations, permit 6 

number, and issued.  It seems like that that's the 7 

base permit number. 8 

  MEMBER ETHERLY:  Of course, it could 9 

just be perhaps a mis-write because, I mean, it 10 

seems to reference the actual permit that we have a 11 

copy of, which is Permit 18554. 12 

  CHAIRPERSON GRIFFIS:  Oh.  The stamping 13 

on it. 14 

  MEMBER ETHERLY:  Yes.  The stamp notes 15 

8/5/54 on the C of O app, but the actual permit is 16 

dated August 5th, 1959.  So it could just be a 17 

mistype. 18 

  But once again, I'm comfortable with 19 

the chairman's interpretation of when you look at 20 

these applications and the permits and what data we 21 

have, it wouldn't make sense that you're dealing 22 

with a shell building or something that wasn't 23 

already up. 24 

  CHAIRPERSON GRIFFIS:  Yes, I guess that 25 
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is the issuance, this is the application and that 1 

is the certificate of occupancy that was issued, 2 

and they just have it permit.  I got you.  Okay. 3 

  MEMBER MILLER:  What about this date, 4 

August -- it looks like approval for issuance of 5 

permit, August 4th, 1958, on the bottom right.  6 

There are a lot of dates on this. 7 

  CHAIRPERSON GRIFFIS:  Yes.  This would 8 

all run with the C of O, though.  I mean, what 9 

caught my attention is permit number, which is 10 

different than a certificate of occupancy or an 11 

application. 12 

  MEMBER MILLER:  Okay. 13 

  CHAIRPERSON GRIFFIS:  I mean, actually 14 

traceries went down to find the original base 15 

building permit. 16 

  Well, again, let me hear if there is 17 

any objection -- 18 

  (Pause.) 19 

  CHAIRPERSON GRIFFIS:  Okay.  Mr. 20 

Johnson, any other comments on the background of 21 

the traceries or any other documentation that you 22 

found in terms of the substantiation of when the 23 

building was built? 24 

  MR. JOHNSON:  Mr. Chairman, based upon 25 
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the documentation provided by traceries, we request 1 

that the building be grandfathered in, part of 2 

which is -- part of the documentation contains the 3 

Sanborne map data reflected in -- 4 

  CHAIRPERSON GRIFFIS:  Right. 5 

  MR. JOHNSON:  -- the traceries' report. 6 

  CHAIRPERSON GRIFFIS:  Yes.  That's 7 

another important piece, that the 1959 Sanborne 8 

shows the building -- 9 

  MR. JOHNSON:  In place. 10 

  CHAIRPERSON GRIFFIS:  Right.  Which 11 

indicates that it was constructed in '58, because 12 

in '57, it doesn't show. 13 

  MR. JOHNSON:  Right. 14 

  CHAIRPERSON GRIFFIS:  And then '48, 15 

obviously it wouldn't show.  So it's in that 16 

window. And the Sanborne was -- is this correct? -- 17 

was revised -- yes, they took the '28 map.  Boy, 18 

that wa a nice one, too, and revised it to December 19 

'59.  Okay. 20 

  MR. McGETTIGAN:  Mr. Chairman? 21 

  MR. JOHNSON:  So therefore we request 22 

that we be grandfathered. 23 

  CHAIRPERSON GRIFFIS:  Okay. 24 

  Yes? 25 
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  MR. McGETTIGAN:  If I could just also 1 

point out, on the application, there is a box that 2 

says "To be filled in by the clerk," and if you 3 

look down at the last line, it says, "Previous 4 

use," and there's a number, and it says, I believe, 5 

"medical clinic" after it.  So there may have been 6 

a previous certificate of occupancy before this 7 

application. 8 

  CHAIRPERSON GRIFFIS:  Which application 9 

are you looking at?  Oh.  That's interesting.  Of 10 

course, you could go up to the previous use above 11 

that, which says, "New building."  Nothing is 12 

clear.  Nothing is clear, but it's darn close, and 13 

that's where I'm falling.  I just -- I really think 14 

that it gets to be so close that we could err and 15 

have it go to a use variance, and I think it's 16 

probably a weaker evidence showing that that would 17 

be the correct direction to go, or we could make an 18 

err and go as an area variance, and the truth is 19 

buried somewhere in the cornerstone there of the 20 

building that says it was built on May 13th, 1958, 21 

all of which, although somewhat humorously, but 22 

very seriously, all of which were so close, and the 23 

point and the intent of the regulations is to look 24 

to existing buildings, and you obviously have to 25 
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pick a point on the calendar that makes some sense. 1 

  We don't have clear either direction of 2 

its obvious exact permit or ribbon-cutting, 3 

frankly, you know, to maintain it's existing.  So I 4 

think that based on the closeness of the dates of 5 

all the other documentation, that we ought to 6 

continue as an area variance as advertised unless 7 

there are other objections from the Board members. 8 

  MEMBER ETHERLY:  No objection. 9 

  CHAIRPERSON GRIFFIS:  Okay.  In that 10 

sense, then, let's continue on. 11 

  Then the other documentation that we 12 

had asked for, you did submit in the record the 13 

letter from the District Government.  I think we 14 

will get into that a little bit of how it goes to 15 

the calculations.  It looks as though that will be 16 

a successful negotiation to take that little 17 

triangle -- 18 

  MR. JOHNSON:  May I speak to that, Mr. 19 

Chairman? 20 

  CHAIRPERSON GRIFFIS:  Yes. 21 

  MR. JOHNSON:  Howard University has 22 

occupied that site for, if we use, '58, 45 years, 23 

and up until recently, with the District's belief 24 

that that land was owned by -- 25 
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  CHAIRPERSON GRIFFIS:  Owned by the 1 

university. 2 

  MR. JOHNSON:  -- Howard University 3 

Hospital.  I'm sorry.  Howard University Hospital. 4 

 To be clear, Howard University Hospital.  And only 5 

after extensive interface with public space 6 

officials and DHCD officials was it determined that 7 

they, in fact, DHCD has authority over this land, 8 

and because of recent events in the media, they 9 

decided it was -- even though they felt it had 10 

very, very little value to the city, they felt that 11 

they would like to see Howard continue to use this 12 

while they go out and do an appraisal so that they 13 

would not have to be confronted by objections in 14 

the public as a result of negotiating the specifics 15 

without having to do an assessment. 16 

  CHAIRPERSON GRIFFIS:  Understood.  And 17 

I think that's absolutely the correct way to do it. 18 

  MR. JOHNSON:  Right.  Right. 19 

  CHAIRPERSON GRIFFIS:  And I might add 20 

that I think all property in this city has great 21 

value, so that may not be reflected in the 22 

appraisal, however. 23 

  MR. JOHNSON:  Right. 24 

  CHAIRPERSON GRIFFIS:  There it is.  I 25 
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think we're understood.  I think -- my concern is 1 

this:  If we get into area calculations and that's 2 

included into the site area calculation, of course, 3 

it will be, if there is any action by this Board or 4 

when there is action by this Board, if it's in a 5 

direction of approval, it would be conditioned on 6 

that that is acquired.  Otherwise, all the 7 

calculations change -- 8 

  MR. JOHNSON:  Right. 9 

  CHAIRPERSON GRIFFIS:  -- and therefore 10 

the application changes.  So just to make 11 

absolutely clear, that's what we're looking at.  12 

But for our purposes today, we're going to go ahead 13 

forward under the assumption that that is part of 14 

the overall lot. 15 

  MR. JOHNSON:  Right. 16 

  CHAIRPERSON GRIFFIS:  Okay. 17 

  MR. JOHNSON:  Right.  The benefit to 18 

the applicant is that that triangular area 19 

intersects the parking provided at the rear of the 20 

building. 21 

  CHAIRPERSON GRIFFIS:  Right. 22 

  MR. JOHNSON:  So obviously it has 23 

definite relevance. 24 

  CHAIRPERSON GRIFFIS:  But it also goes, 25 
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if I'm not mistaken, it goes to your calculation of 1 

how many units you're allowed to have on the 2 

property based on 900-square-foot lot. 3 

  MR. JOHNSON:  Right. 4 

  CHAIRPERSON GRIFFIS:  Okay.  All right. 5 

Let's proceed, then. 6 

  MR. JOHNSON:  Okay. 7 

  Well, Howard University again is before 8 

you -- Howard University Hospital, and there's a 9 

definite difference -- I want to highlight one 10 

point.  The hospital is not in the business of 11 

dormitories; the hospital is in the business of 12 

health care.  It does not create or rent 13 

dormitories.  Only the university does. 14 

  We are before you today in accordance 15 

-- pursuant to 11 DCMR 3103.1 to pursue an area 16 

variance to allow the conversion of this 17 

approximately 9,500-square-foot three-story former 18 

medical clinic, medical building, to be converted 19 

into an eleven-unit apartment building, and that's 20 

allowed under 403.2; however, we can have five 21 

units without a request for additional 22 

consideration, but we are requesting eleven, and we 23 

believe that we have put forward significant 24 

information in the file to justify this particular 25 
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transition and change in use. 1 

  For example, let's address the overall 2 

site.  Rather than the site that the building rests 3 

on, I would like to address the site in the context 4 

of the entire square. 5 

  This is a very, very unusual site in 6 

the sense that R-4 is a designation primarily for 7 

row-type dwellings.  Here we have two entire square 8 

blocks, from 9th to 11th, from Rhode Island to R, 9 

and on that site, we have basically four distinct 10 

buildings:  on the northwest corner, a church; to 11 

the north, Shaw Junior High School with its 12 

adjacent parking which extends to 9th Street; on 13 

the southeast, the YWCA, which is used primarily as 14 

an apartment building/rooming house; and, of 15 

course, 915, Howard University Hospital's former 16 

facility. 17 

  So we envision its use as an apartment 18 

building, a use that supports not only the adjacent 19 

use in the YWCA, but also the use directly across 20 

and to the east of the YWCA. 21 

  As a matter of fact, as a former 22 

medical facility, this building had approximately 23 

26 treatment/medical doctor-related spaces, which 24 

indicates that when you consider the number of 25 
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patients that were probably seen on a six-day daily 1 

basis, with the supporting doctors and nurses, this 2 

building probably had about 50 people occupying it 3 

on any given day, and as a result, we believe that 4 

the kind of vehicular and pedestrian traffic that 5 

was generated by the former use was an extensive 6 

number of -- rather produced an extensive number of 7 

pedestrian movement and vehicular usages during the 8 

course of a given day. 9 

  The fact that we're at eleven 10 

apartments, we obviously feel that this is a 11 

reduction in the use and a reduction in the number 12 

of cars, of vehicles that would be generated in 13 

support of this building.  As a matter of fact, the 14 

Office of Planning report supports this position. 15 

  We have a site that is roughly 4,587 16 

square feet. It's about 100 by 50 with, as 17 

previously mentioned, with the northwest corner of 18 

the site intersected by a triangle, 250 square feet 19 

owned by the District of Columbia Government.  The 20 

particular site itself is bordered on its west by 21 

an alley, on its north by an alley which extends 22 

out to 9th Street, also extends out to Rhode Island 23 

Avenue. 24 

  There is a bus stop at the intersection 25 
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of 9th and Rhode Island, about there, and there's 1 

another one further down the block.  So we've got 2 

some mass transit on the street, plus about a block 3 

and a half to the northeast, we have the subway.  4 

Again providing some unusual circumstances 5 

impacting this particular site. 6 

  Most important, this entire square has 7 

no rowhouses, so it is distinctly separated from 8 

all of the adjacent uses.  Even directly across 9 

Rhode Island Avenue, we have a triangular park 10 

feeding into Q.  Two rowhouses directly to the west 11 

of them, we have another school.  So again, 12 

supporting the unusual uses of this entire square, 13 

not typical of R-4. 14 

  Finally, the last major usage of this 15 

particular square is a very large area of open 16 

space with a basketball court, a playing field, and 17 

a plaza, located directly to the west of our 18 

building.  Here you can see in the rendering the 19 

alley extending on the west side of the building, 20 

and directly to the left of that or to the west of 21 

that is partial plaza and an extension of the Shaw 22 

School. 23 

  We have developed this eleven-unit 24 

building or the conversion into eleven units with 25 
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five parking spaces at the rear, provided at the 1 

rear, four traditional spaces and one handicap, 2 

whereas only four are required.  The documentation 3 

provided by the French Street Neighborhood 4 

Association is not accurate in their statement that 5 

four spaces are provided.  Four are required; five 6 

have been provided. 7 

  As reflected in the -- oh.  Matter of 8 

fact, let's kind of go through some of the 9 

photographs. 10 

  Here we have the 915 Rhode Island 11 

Avenue, Howard University Hospital's facility.  12 

Adjacent to it is the YWCA's facility which extends 13 

all the way to the corner, so from here to the 14 

corner, and as I mentioned before, across the 15 

street, we have an eight-story apartment building 16 

again. 17 

  CHAIRPERSON GRIFFIS:  Okay.  I think we 18 

understand the square. 19 

  MR. JOHNSON:  Okay.  All right. 20 

  Now, in terms of the hardship, again, 21 

obviously because we are bordered by alleys on the 22 

north and west, we have restrictions on the land 23 

use and potential expansion.  The fact that we're 24 

bordered on the east by an existing YWCA building, 25 
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we are again faced with restrictions of narrowness, 1 

topography and shallowness of site.  The site 2 

itself is an existing building; obviously that was 3 

designed as a medical building and built in '58, 4 

and its internal configuration does not allow for 5 

conversion to row buildings. 6 

  We have basically a twelve-inch 7 

exterior skin with four inches of face brick, eight 8 

inches of block -- 9 

  CHAIRPERSON GRIFFIS:  Well, let's be 10 

clear, because I don't think, in my line of 11 

thinking, what is at issue here is whether you are 12 

required to tear that down and build row dwellings. 13 

 What you are here for is an increase of the 14 

allowable units. 15 

  MR. JOHNSON:  Right. 16 

  CHAIRPERSON GRIFFIS:  So first of all, 17 

talk a little bit about -- I mean, all the 18 

uniqueness of the fact that this isn't the perfect 19 

picture of R-4 is fine, but that doesn't compel you 20 

to then put eleven units in yours.  You can easily 21 

matter-of-right provide five. 22 

  MR. JOHNSON:  Right.  The problem with 23 

providing the required five units addresses the 24 

economics of the project.  As it is currently 25 
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configured with existing spaces, stairs, fire 1 

stairs and elevator and elevator machine room, 2 

electric room, et cetera, this building does not 3 

allow itself to be converted cost-effectively to 4 

smaller units -- I'm sorry -- a reduced number of 5 

units. 6 

  I would like Mr. William Davis, who is 7 

a local developer who has developed as much as 8 

1,200 units of housing here in the city and for 9 

non-profit clients, to speak to the economics of 10 

this issue.  His letter included in the record 11 

clearly indicates that to reduce the size of these 12 

units, we would -- 13 

  CHAIRPERSON GRIFFIS:  Right.  I don't 14 

know that the Board's going to argue that fewer 15 

units are just the same amount of money in the 16 

overall project.  But I thought -- the economics of 17 

construction and program is one thing.  It seems to 18 

me that the last time you were here, you started 19 

down a bit of line of case presentation of, first 20 

of all, establishing the uniqueness that you have 21 

this size of a building. 22 

  MR. JOHNSON:  Right. 23 

  CHAIRPERSON GRIFFIS:  This size of a 24 

building that was built not for residential, but, 25 
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interesting enough, and maybe in great foresight, 1 

was built to comply very well with the residential 2 

building codes; that is, two means of egress that 3 

had separation -- 4 

  MR. JOHNSON:  Right.  With handicapped 5 

accessibility. 6 

  CHAIRPERSON GRIFFIS:  Handicap 7 

accessibility.  And the fact of the matter is, I 8 

thought you were looking more towards the amount of 9 

square footage in this existing structure that, in 10 

the conversion to residential, five units would go 11 

well beyond the size of the product that, first of 12 

all, went to the people you were putting in this 13 

building, and may well go outside of the size of a 14 

unit that is acceptable in, you know, -- 15 

  MR. JOHNSON:  Exactly. 16 

  CHAIRPERSON GRIFFIS:  I mean, you can 17 

rent anything or sell anything, but they may be 18 

oversized for perfect utilization of your program. 19 

  Am I clear have you are not adding onto 20 

this building? 21 

  MR. JOHNSON:  No. 22 

  CHAIRPERSON GRIFFIS:  I mean aside from 23 

the embellishment, which I take is an addition, the 24 

tower element. 25 
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  MR. JOHNSON:  No.  As a matter of fact, 1 

the tower element in the rear is the rear fire 2 

stair at the northwest end of the building. 3 

  CHAIRPERSON GRIFFIS:  Yes.  I mean the 4 

one in the front, the kind of -- 5 

  MR. JOHNSON:  Oh.  The only thing 6 

that's being added is the pyramid. 7 

  CHAIRPERSON GRIFFIS:  That 8 

embellishment on the side. 9 

  MR. JOHNSON:  Right.  Right.  10 

Embellishment. 11 

  CHAIRPERSON GRIFFIS:  You're not adding 12 

square footage, useable, rentable -- 13 

  MR. JOHNSON:  Absolutely not. 14 

  CHAIRPERSON GRIFFIS:  -- or gross 15 

square footage?  You're trying to utilize the 16 

volume of the existing structure. 17 

  MR. JOHNSON:  Right.  Right. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MR. JOHNSON:  And part of the rationale 20 

for the eleven units is that the hospital has a 21 

crucial demand to provide incentives to bring new 22 

nurses into the fold for housing, and in order to 23 

satisfy all the building code requirements, eleven 24 

units was looking at a combination of efficiency 25 
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and one-bedrooms, which were the combination of 1 

allocated uses determined appropriate for the 2 

hospital, and we found we could get six 3 

efficiencies and five one-bedrooms in this 4 

building, and recognizing that the conversion of it 5 

from medical offices to apartments carries with it 6 

a very substantial renovation cost, which probably, 7 

by the time this building is built, is going to run 8 

about a million dollars, which is a substantial 9 

cost that the hospital is undertaking to improve 10 

the quality of this building. 11 

  CHAIRPERSON GRIFFIS:  Right.  I 12 

understand that. 13 

  MR. JOHNSON:  Yes.  So we envision that 14 

the proposed new use is going to substantially 15 

reduce the amount of vehicular and pedestrian 16 

traffic.  We believe it's not going to cause any 17 

substantial detriment to the health, welfare of the 18 

community, or noise or increase in traffic. 19 

  Ironically, we, as I previously 20 

mentioned, have provided parking in the rear 21 

adjacent to an alley.  There's parking off to the 22 

west.  There's also street parking along Rhode 23 

Island Avenue and 9th Street and Q Street at 24 

off-peak hours, at off -- before nine and, you 25 
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know, after four-thirty. 1 

  So we believe that, based on the 2 

configuration of this building and the parking that 3 

has been provided, we support the parking 4 

requirement that is required for this particular 5 

use, and its proposed reconfiguration, interior 6 

reconfiguration, would, in fact, reinforce and 7 

support the intent of even the comprehensive plan 8 

for this area, which states in the record that 9 

housing is of a use that would be appropriate for 10 

this site, open space, parks, and housing for this 11 

site. 12 

  We recognize that there are so many 13 

articles being written in the media recently on the 14 

need for housing, and with its close proximity to 15 

the hospital and the availability of public 16 

transportation and improvements to the interior and 17 

improvements to the facade, we believe this would 18 

be an asset to the community. 19 

  Further, I might mention the French 20 

Street Citizens Association -- Neighborhood 21 

Association requested that the hospital not -- I'm 22 

sorry.  They requested that the hospital commit to 23 

provide some kind of guarantee that this wouldn't 24 

be a dormitory.  Dormitories, as I mentioned 25 
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earlier -- zoning does, in fact, allow this to be a 1 

dormitory; however, the hospital is not in the 2 

business of dormitories; the university is. 3 

  The hospital has made a commitment, has 4 

reinforced its commitment to reutilize this 5 

building and to reconfigure it as an apartment 6 

building, and if we are blessed with zoning support 7 

for this new use, we believe that becomes a legal 8 

commitment and a legal requirement in order for 9 

this project to go forward. 10 

  So all of the documentation that we 11 

have had an opportunity to review in the -- Mr. 12 

Padro's letter as well as the French Street 13 

Neighborhood Association's letter and other letters 14 

that have been provided, what we're doing 15 

reinforces that.  We find it difficult to impose -- 16 

to ask the university to impose on a resident that 17 

they be required not to have a car to move into an 18 

apartment building -- 19 

  CHAIRPERSON GRIFFIS:  Okay. 20 

  MR. JOHNSON:  -- when we have satisfied 21 

the requirements of that provision of the 22 

regulations. 23 

  CHAIRPERSON GRIFFIS:  There's a couple 24 

of things that address that, Mr. Johnson, without 25 
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you having to give testimony on it. 1 

  MR. JOHNSON:  Yes. 2 

  CHAIRPERSON GRIFFIS:  First of all, the 3 

Board would love to do a lot of things that we have 4 

no jurisdiction to.  That's why we have a bank of 5 

attorneys that watch everything we do. 6 

  MR. JOHNSON:  Right.  Yes. 7 

  CHAIRPERSON GRIFFIS:  Otherwise, 8 

believe me, I would get in a lot of trouble.  But 9 

yes, clearly, I think the importance of the French 10 

Street Association letter when talking about that, 11 

I think the Board knows how to interpret a lot of 12 

issues.  I think the French Street Neighborhood 13 

Association would be fully understanding if they 14 

were here and I said, "We can't restrict people 15 

from owning cars, let alone size of cars or color 16 

of cars or brand of cars," although that is a -- I 17 

support that wholeheartedly.  You know, maybe walk 18 

to the Metro would be fantastic. 19 

  The other piece to this college dorm 20 

issue.  Is it your understanding that this would 21 

have to go through the Howard University master 22 

plan if this was to convert to the university's 23 

control and they decided to put a dormitory use 24 

into that facility? 25 
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  MR. JOHNSON:  No.  Mr. Chairman, Mr. 1 

Barry Booker, who is director of facilities for 2 

Howard University Hospital, says that the hospital 3 

has total jurisdiction over this property. 4 

  CHAIRPERSON GRIFFIS:  No, no, no, I 5 

understand that.  I'm giving a hypothetical trying 6 

to address the argument that you brought up, is 7 

there's a concern by the French Street Association 8 

and other -- let me see.  Anyway, the issue is out 9 

there. 10 

  MR. JOHNSON:  Right. 11 

  CHAIRPERSON GRIFFIS:  If this was to 12 

convert to the university, take it out of the 13 

hospital -- I understand the distinction -- the 14 

university suddenly says, "You know what?  The 15 

hospital doesn't need this.  No longer do we employ 16 

nurses because it's all robotics, but we still have 17 

students" and it goes up to the university -- now, 18 

let me ask Office of Planning, Mr. McGettigan, 19 

would this have to go through a special exception 20 

or some sort of review from the Howard University 21 

campus plan for -- because this building would then 22 

come in the control of the university and would 23 

then need to be addressed within the campus plan? 24 

  MR. McGETTIGAN:  Under the current 25 
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regulations, the property is not within the current 1 

campus boundaries.  It would not be subject to the 2 

campus plan.  And since dormitories are permitted 3 

by right in the R-4 zone, they could do it without 4 

an update to their campus plan. 5 

  CHAIRPERSON GRIFFIS:  Oh.  Interesting. 6 

 Okay.  Well, it doesn't put that one to rest 100 7 

percent.  I understand there's a big difference 8 

between the university -- are there differences of 9 

property assets between the university and the 10 

hospital? 11 

  MR. BOOKER:  Mr. Chairman, Board 12 

members, my name is Barry Booker, I'm 13 

administrative director for facility management at 14 

Howard University Hospital.  Good evening. 15 

  All assets are owned ultimately by the 16 

university; however, the hospital is under its own 17 

authority to operate as it chooses with the 18 

concurrence of the university. 19 

  That 915 Rhode Island property is 20 

hospital assets and we are also -- we have been 21 

charged with developing that property for the 22 

exclusive use of professional nurses, to attract 23 

professional nurses.  As you might be aware, there 24 

is an extreme shortage in the District of 25 
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professional nurses and all hospitals are faced 1 

with this challenge.  It was the vision of our CEO 2 

to develop this property as an enhancement or an 3 

attractive lure for professional nurses as a part 4 

of their comprehensive package to attract 5 

professional nurses to the hospital, and that was 6 

our main intent. 7 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you. 8 

  MEMBER ETHERLY:  Mr. Chair, would it be 9 

appropriate -- 10 

  CHAIRPERSON GRIFFIS:  Yes.  Go ahead, 11 

Mr. Etherly. 12 

  MEMBER ETHERLY:  Thank you. 13 

  Very quickly, Mr. Booker, would it be 14 

your understanding, therefore, that the subject 15 

property of this application, when we talk about 16 

ownership, ownership rests with Howard University 17 

Hospital or would it be more correct to say that 18 

ownership rests with Howard University in this 19 

particular instance, this building? 20 

  MR. BOOKER:  Mr. Etherly, ownership of 21 

this particular property is Howard University 22 

Hospital. 23 

  MEMBER ETHERLY:  Okay. 24 

  CHAIRPERSON GRIFFIS:  I thought you 25 
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started to say, though, that all assets are under 1 

the control of the university, not the hospital. 2 

  MR. BOOKER:  That is correct.  The 3 

overall governing body is the university; however, 4 

the hospital has the right to purchase and acquire 5 

and manage property as it deems necessary. 6 

  CHAIRPERSON GRIFFIS:  So who is on the 7 

title? 8 

  MR. BOOKER:  Howard University 9 

Hospital. 10 

  CHAIRPERSON GRIFFIS:  Now I'm not 11 

clear, because there's no way that the university 12 

-- when nurses all of a sudden become plentiful and 13 

no longer are amenities needed to draw them to the 14 

hospital and students are now deciding not to go to 15 

the university, what is to stop this property from 16 

going into the control of the university and 17 

converting into a college dorm? 18 

  MR. BOOKER:  Ultimately, I don't think 19 

there's anything that could possibly stop that if 20 

the university deemed that this property was to be 21 

recaptured by the university. 22 

  CHAIRPERSON GRIFFIS:  Okay.  All right. 23 

  MEMBER ETHERLY:  Thank you, Mr. Chair, 24 

and thank you for that answer, and once again, I 25 
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understand, Mr. Johnson, that that's not the 1 

application that's before us, -- 2 

  MR. JOHNSON:  Right. 3 

  MEMBER ETHERLY:  -- but as you heard 4 

the Chairman speak to, clearly there are some 5 

concerns, and without referencing other 6 

institutions in the District, you, of course, all 7 

are aware of the unique interplay that takes place 8 

between our communities and our educational 9 

institutions.  So it is a tough question. 10 

  Just to further -- okay.  No, I think 11 

we have exhausted that.  Thank you, Mr. Chairman. 12 

  MR. JOHNSON:  One other point I would 13 

like to mention along those same lines, the 14 

university is undertaking efforts to expand 15 

facilities along Georgia Avenue just to the north 16 

of the hospital, and obviously the university is, 17 

like so many others in our great city, expanding 18 

its administrative and academic facilities on 19 

campus and there's a tremendous need for housing as 20 

opposed to focusing on dormitories, and as a matter 21 

of fact, we just finished a project for Howard 22 

University Hospital directly in front of it on the 23 

west side of Georgia Avenue, and when we applied 24 

for the building permit, Howard University Hospital 25 
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signed as the owner on the permit.  So as Mr. 1 

Booker stated, as this project moves forward, all 2 

the documentation that gets filed in the District 3 

gets filed under Howard University Hospital. 4 

  CHAIRPERSON GRIFFIS:  I understand 5 

that.  But for absolute clarity, it's best to know 6 

the entire universe here, I mean, and if there is 7 

controversy or if there is concern over an issue, 8 

let's just lay out the facts -- what's actually at 9 

stake here -- and then we can address things and 10 

move on or change as we need to.  So I think we're 11 

clear on what we need to know. 12 

  Ms. Miller? 13 

  MEMBER MILLER:  One more thing. 14 

  CHAIRPERSON GRIFFIS:  Almost clear on 15 

what we need to know. 16 

  MEMBER MILLER:  Almost clear. 17 

  I just want to follow up on your 18 

statement that -- I thought there was a statement 19 

made that what was to prevent the facility from 20 

being converted to dormitories was that there was a 21 

legal commitment being made here for the project to 22 

go forward.  Now, are you saying that that 23 

commitment wouldn't stand up to Howard University's 24 

wanting to convert it?  The hospital is making a 25 
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legal commitment that it wants to use the building 1 

as an apartment for nurses, and I think you said 2 

that's your legal commitment that would prevent it 3 

from being converted to a dorm, but then I also 4 

heard it sounds like Howard University has the last 5 

word down the road. 6 

  MR. BOOKER:  Let me sort of reclarify 7 

or clarify.  Hospital assets are -- only hospital 8 

assets are being used to renovate this project.  9 

Only hospital assets have been used to pay the 10 

taxes required on a yearly basis and to insure the 11 

property.  It is exclusively hospital assets to 12 

fund this project. 13 

  MR. JOHNSON:  In that context, I made 14 

the statement regarding the legal commitment, 15 

because the hospital is again utilizing its own 16 

resources to support this project and made the 17 

determination to make the conversion. 18 

  MEMBER ETHERLY:  Mr. Chair? 19 

  CHAIRPERSON GRIFFIS:  Yes. 20 

  MEMBER ETHERLY:  Just in the spirit of 21 

the worldly view, the Office of Planning has been 22 

looking at campus plan regulations for a while and 23 

one of the things -- 24 

  CHAIRPERSON GRIFFIS:  I can't imagine 25 
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why. 1 

  MEMBER ETHERLY:  Yes.  And one of the 2 

things that has been proposed in the roundtables 3 

and in the course of looking at these is that 4 

dormitories be removed by right from the R-4 5 

District.  So it may be that this is going to be 6 

addressed in the future. 7 

  CHAIRPERSON GRIFFIS:  Well, I would 8 

wholeheartedly support that, and I appreciate that. 9 

So clearly it's not only on Mr. Padro's and the 10 

French Street Neighborhood Association, but others 11 

along with the Office of Planning in terms of 12 

dormitory use in residential zones, specifically 13 

the R-4. 14 

  Okay.  Well, I think that's what we 15 

needed to know and that issue and I think we can 16 

continue with this.  What else would you like to 17 

present in terms of the case? 18 

  Yes, Mr. Etherly. 19 

  MEMBER ETHERLY:  One additional 20 

question, totally different subject, but just to be 21 

clear. 22 

  In terms of parking at the rear of this 23 

site, Mr. Johnson, five spaces are available at the 24 

rear of the property, correct? 25 
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  MR. JOHNSON:  Yes, sir.  Yes, sir. 1 

  MEMBER ETHERLY:  One of the photographs 2 

that we have at Exhibit Number 4, which shows what 3 

is referred to as the south elevation -- 4 

  MR. JOHNSON:  Really north. 5 

  MEMBER ETHERLY:  Really north. 6 

  MR. JOHNSON:  Really north elevation. 7 

  MEMBER ETHERLY:  There would appear to 8 

be some parking along -- because of the lighting in 9 

the picture, it's not clear to determine whether or 10 

not that is street parking -- 11 

  MR. JOHNSON:  Yes, that's the north.  12 

That's the back of the building. 13 

  MEMBER ETHERLY:  Okay.  So the parking 14 

right on the other side, those vehicles there, 15 

that's on-street parking there? 16 

  MR. JOHNSON:  No.  This is the alley. 17 

  MEMBER ETHERLY:  That's the alley. 18 

  MR. JOHNSON:  See, you have an alley 19 

running along this plane, which is the northern 20 

facade of the building, we have an alley running 21 

along the western facade, and there is parking not 22 

provided, but the space along that alley between 23 

the public alley and the building is less than what 24 

is required by code to park. 25 
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  MEMBER ETHERLY:  Okay. 1 

  MR. JOHNSON:  And because we are 2 

converting this building into apartments and we 3 

have basement apartments, you can't park cars 4 

outside of people's windows.  That's poison.  So 5 

what we have done at the request of the Office of 6 

Planning is heavily landscaped that entire western 7 

board of the building with lariope and pachysandra 8 

and a few plants. 9 

  MEMBER ETHERLY:  Okay.  So no vehicles 10 

along that side. 11 

  MR. JOHNSON:  None. 12 

  MEMBER ETHERLY:  And you're not 13 

counting any of those, quote/unquote, as spaces for 14 

your parking purposes? 15 

  MR. JOHNSON:  Absolutely not. 16 

  MEMBER ETHERLY:  Just the five at the 17 

rear. 18 

  MR. JOHNSON:  Only the five at the rear 19 

and the potential for parking on the street, which 20 

anyone can after rush hour, after and before. 21 

  MEMBER ETHERLY:  And thank you for 22 

reminding me, the parking, the on-street parking in 23 

the front of the building, is that residentially 24 

signed or is it -- 25 
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  MR. JOHNSON:  No, it's not. 1 

  MEMBER ETHERLY:  It's not residentially 2 

signed? 3 

  MR. JOHNSON:  No, it's not. 4 

  MEMBER ETHERLY:  You have to clear out 5 

during rush hour? 6 

  MR. JOHNSON:  Right. 7 

  MEMBER ETHERLY:  Okay. 8 

  MR. JOHNSON:  Right. 9 

  MEMBER ETHERLY:  Understood. 10 

  MR. JOHNSON:  Because you've got a 11 

major thoroughfare here with Rhode Island Avenue, 12 

quite a bit of traffic. 13 

  MEMBER ETHERLY:  Okay.  Thank you. 14 

  Thank you, Mr. Chair. 15 

  MR. JOHNSON:  By the way, I forgot to 16 

also mention the site plan reflects the extensive 17 

landscaping proposed along the front, which is the 18 

south elevation, and along the west, which is where 19 

cars have been parking to date, and, of course, our 20 

parking is here at the rear.  Here at the front is 21 

the pedestrian handicap accessibility to the ground 22 

floor as well as an area carrying us to a stair. 23 

  CHAIRPERSON GRIFFIS:  The site plan 24 

that you're pointing to down there on the floor, is 25 
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that the landscaping that is proposed but is not in 1 

yet? 2 

  MR. JOHNSON:  Yes.  This is the 3 

landscaping that is proposed. 4 

  CHAIRPERSON GRIFFIS:  So when you talk 5 

about Office of Planning wanting you to put papyrus 6 

plants down there on the -- 7 

  MR. JOHNSON:  Lariope. 8 

  CHAIRPERSON GRIFFIS:  Yes, yes. 9 

  MR. JOHNSON:  Well, they didn't 10 

necessarily say lariope; we made the decision -- 11 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  12 

Because I was going to give them a really hard time 13 

later. 14 

  MR. JOHNSON:  No, they didn't recommend 15 

the lariope; they recommended heavily landscaping 16 

the area. 17 

  CHAIRPERSON GRIFFIS:  Okay.  That 18 

doesn't concern me. 19 

  MR. JOHNSON:  Yes. 20 

  CHAIRPERSON GRIFFIS:  The point is, on 21 

the alley side, that's the landscaping plan that 22 

they're asking be done -- 23 

  MR. JOHNSON:  Correct. 24 

  CHAIRPERSON GRIFFIS:  -- and that's 25 
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what you're going to be doing. 1 

  MR. JOHNSON:  Right.  Exactly.  2 

Exactly. 3 

  CHAIRPERSON GRIFFIS:  So it does pull 4 

landscaping out in front of the building. 5 

  MR. JOHNSON:  Right. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MR. JOHNSON:  So we extend it along the 8 

front, which is the south -- 9 

  CHAIRPERSON GRIFFIS:  So to reiterate 10 

the obvious, in the pictures, in your rendering, 11 

all these cars in the alley are illegally parked. 12 

  MR. JOHNSON:  Right.  Exactly.  As a 13 

matter of fact, the rendering predated the zoning 14 

--  I'm sorry -- predated the Office of Planning's 15 

report. 16 

  CHAIRPERSON GRIFFIS:  Right. 17 

  MR. JOHNSON:  So it was already done. 18 

  CHAIRPERSON GRIFFIS:  It's still 19 

illegally parked. 20 

  MR. JOHNSON:  Right.  It's illegal 21 

parking. 22 

  CHAIRPERSON GRIFFIS:  Yes.  Okay. 23 

  MR. JOHNSON:  So all of this parking 24 

along this plane is illegal parking, and so we have 25 
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simply eliminated that by changing the use of that 1 

space from just concrete to landscaping. 2 

  CHAIRPERSON GRIFFIS:  Right. 3 

  MR. JOHNSON:  Which eliminates that 4 

illegal parking. 5 

  CHAIRPERSON GRIFFIS:  That will help 6 

the units, too. 7 

  MR. JOHNSON:  Right. 8 

  CHAIRPERSON GRIFFIS:  Okay.  On your 9 

elevation, west elevation, you also -- it looks to 10 

graphically represent some sort of exterior 11 

building wash lighting. 12 

  MR. JOHNSON:  Oh, yes. 13 

  CHAIRPERSON GRIFFIS:  Those are also 14 

within the plans that are being proposed; is that 15 

correct? 16 

  MR. JOHNSON:  Absolutely.  So we have a 17 

couple of lighting units on the front of the 18 

building. 19 

  CHAIRPERSON GRIFFIS:  So you're 20 

actually going to have some nice down-lighting that 21 

will wash the building and illuminate the 22 

landscaping. 23 

  MR. JOHNSON:  Which obviously will 24 

provide some security, visual security for folks 25 
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walking down that alley, especially since the Shaw 1 

Junior High School is a very heavily utilized 2 

facility and these folks drive and walk out of the 3 

rear of that building.  So we have lighting along 4 

-- 5 

  CHAIRPERSON GRIFFIS:  They drive in 6 

junior high? 7 

  MR. JOHNSON:  Faculty.  Faculty. 8 

  CHAIRPERSON GRIFFIS:  Oh, I see. 9 

  MR. JOHNSON:  Administration. 10 

  CHAIRPERSON GRIFFIS:  Go ahead. 11 

  MR. JOHNSON:  Administration.  So we 12 

provided lighting on the south, which is the front, 13 

the west, and also the rear. 14 

  CHAIRPERSON GRIFFIS:  Okay. 15 

  MR. JOHNSON:  Nice-looking fixture, by 16 

 the way. 17 

  CHAIRPERSON GRIFFIS:  If you want to 18 

submit the cut sheet, that would be fine. 19 

  MR. JOHNSON:  Sure. 20 

  CHAIRPERSON GRIFFIS:  However, let's go 21 

to -- well, anything else you want to express in 22 

your case presentation at this point for the 23 

variance? 24 

  MR. JOHNSON:  Well, I think in summary, 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 312 

we are -- 1 

  CHAIRPERSON GRIFFIS:  I see.  Hold your 2 

closing, then.  If you are ready to close, I'll do 3 

that at the very end.  We are going to get through 4 

government reports, other testimony and then I will 5 

give you an opportunity to close. 6 

  Okay.  Let's go to a couple questions 7 

from the Board.  Let's address head-on ANC.  You 8 

said you presented to the ANC sometime -- I'm 9 

getting dates all mixed up now, but December, 10 

January, or rather -- 11 

  MR. JOHNSON:  In 2002. 12 

  CHAIRPERSON GRIFFIS:  Right.  There is 13 

an obvious issue.  Was your application ready?  Did 14 

you know what was going to be requested and did you 15 

present through the ANC at that time? 16 

  MR. JOHNSON:  We were quite clear that 17 

we had an area variance concern and we had a 18 

parking -- 19 

  CHAIRPERSON GRIFFIS:  Did you talk 20 

about the total number of units that you were going 21 

to provide in this building? 22 

  MR. JOHNSON:  Yes.  The unit count has 23 

not changed. 24 

  CHAIRPERSON GRIFFIS:  Okay.  And did 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 313 

you indicate that allowable by right is five units 1 

and you are asking for an increase to eleven? 2 

  MR. JOHNSON:  Yes, we have.  We have 3 

not changed -- the drawings have not changed.  The 4 

schematic drawings that were carried before the ANC 5 

are the same drawings that are before you. 6 

  CHAIRPERSON GRIFFIS:  What was the 7 

thought process of going to the ANC before the 8 

application was actually submitted? 9 

  MR. JOHNSON:  Well, it made sense to 10 

solicit relevant input early in the process so that 11 

we knew -- if we were going to have to make 12 

changes, we would make it earlier, because we -- 13 

because of the interest of the hospital in moving 14 

this process forward, once we made the submissions 15 

and received support from the Office of Planning, 16 

it put us in a position where the hospital was 17 

willing to take a chance to move the drawings 18 

forward to completing construction documents and 19 

submitting in the process, in the permit process, 20 

and the only way that logically made sense to do 21 

this was to pursue support from the ANC very early 22 

on. 23 

  CHAIRPERSON GRIFFIS:  And you indicated 24 

that you met or you presented to the French Street 25 
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Neighborhood Association? 1 

  MR. JOHNSON:  We also presented to 2 

them. 3 

  CHAIRPERSON GRIFFIS:  And, I'm sorry, 4 

but when did that take place? 5 

  MR. JOHNSON:  Oh, again, I can't 6 

remember the exact date, but we followed -- our 7 

meeting -- as a result of our meeting with the 8 

French Street Neighborhood Association, they asked 9 

that they get some commitment from the university 10 

-- from the hospital, rather, that this particular 11 

building would, in fact, be used as an eleven-unit 12 

apartment building and not as dormitories.  They 13 

also asked if the university would guarantee not to 14 

-- I'm sorry -- the hospital -- if the hospital 15 

would guarantee not to rent these units to 16 

potential tenants who have more than five cars, and 17 

I made it very clear at that presentation I could 18 

not guarantee this kind of a request.  I would go 19 

back before my client and place before them the 20 

request of the Neighborhood Association. 21 

  Another request initiated by the 22 

Neighborhood Association was that Howard clean up 23 

the front and the side of the building -- a lot of 24 

weeds growing along the side, the west side, a lot 25 
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of weeds growing in the front -- and to board the 1 

building up.  So the hospital cut down all the 2 

weeds on the side of the building, the weeds in 3 

front and cleaned up the building, and then boarded 4 

it up at the French Street Neighborhood 5 

Association's request. 6 

  They responded to those requests beyond 7 

that by preparing a letter that was provided to two 8 

members of the French Street Neighborhood 9 

Association, and I mentioned one name earlier, 10 

stating that the hospital would -- and that letter 11 

has been provided in the file today -- that the 12 

hospital was committed to converting this into an 13 

apartment, eleven-unit building and standing behind 14 

this eleven-unit building, and it would continue to 15 

pursue its search to find other parking available; 16 

however, as a matter of right, we're only required 17 

to provide four spaces. 18 

  So in summary, that's what this letter 19 

states, and it seems as if the real issue of 20 

contention with the Neighborhood Association and 21 

the project is whether or not this would remain as 22 

an apartment building and whether or not we can 23 

find other parking. 24 

  Now, it's interesting that a letter has 25 
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been provided in the file today from Shaw Junior 1 

High School because we had several discussions with 2 

them over a number of months about whether or not 3 

they would endorse our position, and you had some 4 

problems with some sanitary issues in their 5 

kitchen, so they said, "Well, it doesn't seem like 6 

it's going to be a problem, but we will get back to 7 

doing a letter at some point," which they never 8 

did; however, we are seeing a letter today for the 9 

first time. 10 

  So, in essence, we believe that we 11 

have, on behalf of our client, we have satisfied at 12 

least in part some of the requirements and one 13 

crucial requirement initiated by the French Street 14 

Neighborhood Association, and that is the 15 

university again has drafted -- I'm sorry -- the 16 

hospital today has drafted a letter in response to 17 

the letter it received this morning from the French 18 

Street Neighborhood Association stating that it is 19 

committed to maintain what this building has been 20 

designed to represent, an eleven-unit apartment 21 

building, which in essence is a reduction in use, 22 

as I have stated previously, to its former use as a 23 

medical facility with 26, 27 different treatment 24 

rooms and doctors' spaces. 25 
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  CHAIRPERSON GRIFFIS:  Okay. 1 

  Any other questions from the Board? 2 

  MEMBER MILLER:  Yes. 3 

  So it seems that you presented to the 4 

ANC in December of 2002 as well as the French 5 

Street Association.  What did you present to them? 6 

 Did you have anything in writing or was this just 7 

an oral presentation? 8 

  MR. JOHNSON:  Same drawings. 9 

  MEMBER MILLER:  You presented drawings. 10 

  MR. JOHNSON:  Same drawings. 11 

  MEMBER MILLER:  Okay.    12 

  MR. JOHNSON:  Same drawings and 13 

photographs. 14 

  MEMBER MILLER:  Anything else?  15 

Anything in writing about the application? 16 

  MR. JOHNSON:  My memory serves me, we 17 

did a summary.  We did a summary.  We knew we had a 18 

zoning issue -- issues, we knew we had issues, so 19 

we made it very clear, we made it very clear we had 20 

issues.  Otherwise, we wouldn't have taken the 21 

initiative to present before the ANC or the French 22 

Street Neighborhood Association.  We knew we had 23 

issues.  We knew we needed support. 24 

  MEMBER MILLER:  What has changed since 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 318 

your presentation in December?   Now you have an 1 

application. 2 

  MR. JOHNSON:  We have an application.  3 

What has changed is that we have added a drawing 4 

reflecting the entire two square blocks.  That's 5 

new. 6 

  MEMBER MILLER:  And why didn't you 7 

present the application once you filed it to the 8 

ANC? 9 

  MR. JOHNSON:  Why didn't we -- 10 

  MEMBER MILLER:  You filed an official 11 

application before the BZA. 12 

  MR. JOHNSON:  Right. 13 

  MEMBER MILLER:  Did you contact the 14 

chair to -- 15 

  MR. JOHNSON:  No. 16 

  MEMBER MILLER:  -- present that? 17 

  MR. JOHNSON:  No. 18 

  MEMBER MILLER:  No. 19 

  MR. JOHNSON:  No. 20 

  MEMBER MILLER:  Have you been in touch 21 

with the chair of the ANC since -- 22 

  MR. JOHNSON:  No, have not.  Have not. 23 

 Quite frankly, we thought the process initiated by 24 

Zoning would handle that, to notify the ANC and 25 
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other organizations in sufficient time for them to 1 

-- for any other organization to respond, so that's 2 

why we really didn't take the initiative.  We knew 3 

that Office of Planning has to notify these various 4 

organizations that an application is on file, and 5 

that would provide the various community 6 

organizations through the District Office of Zoning 7 

with sufficient time to comment. 8 

  Another point I want to mention, based 9 

on the two letters or a copy of the two letters 10 

that we submitted to the French Street Neighborhood 11 

Association, we felt that there was not a problem, 12 

quite frankly, because there was no response to our 13 

correspondence, and we talked to both of the 14 

individuals we sent letters to.  As a matter of 15 

practice in my office, when we send out 16 

correspondence, we follow up with phone calls to 17 

make sure you got it because stuff happens and 18 

people don't get it.  They got it, there weren't 19 

any follow-up comments in writing from that 20 

particular organization until we got a letter 21 

today. 22 

  MEMBER MILLER:  What is the date of the 23 

correspondence you're referring to? 24 

  MR. JOHNSON:  Ours is I think January 25 
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23rd, 2003. 1 

  MEMBER MILLER:  To whom? 2 

  MR. JOHNSON:  I'll tell you in a 3 

second.  Bear with me. 4 

  MEMBER MILLER:  Okay.  January 23? 5 

  MR. JOHNSON:  Yes. 6 

  MEMBER MILLER:  Okay.  I see it.  We 7 

have it in the record. 8 

  MR. JOHNSON:  Oh, good. 9 

  MEMBER MILLER:  Okay. 10 

  MR. JOHNSON:  Okay.  Thanks. 11 

  MEMBER MILLER:  And is there another -- 12 

is there a letter to the ANC or just to the French 13 

Street Association? 14 

  MR. JOHNSON:  Only to the French 15 

Street. 16 

  MEMBER MILLER:  Okay. 17 

  MR. JOHNSON:  Because the ANC didn't 18 

ask us to provide any further documentation to 19 

support what we had already included in the 20 

drawings, so we basically took the same information 21 

before the ANC that we took before the French 22 

Street Neighborhood Association. 23 

  MEMBER MILLER:  Okay.  And since that 24 

time, no ANC commissioner has contacted you about 25 
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-- 1 

  MR. JOHNSON:  None whatsoever. 2 

  MEMBER MILLER:  -- the application.  3 

Okay. 4 

  MR. JOHNSON:  None whatsoever. 5 

  MEMBER MILLER:  Thank you. 6 

  MR. JOHNSON:  And I might mention, I 7 

took Mr. McGettigan to the site so that he would be 8 

a government representative who had an opportunity 9 

to walk through the building to look at its current 10 

configuration and to review the site to firsthand 11 

observe that part of our request for the conversion 12 

was, in fact, a reduction in use. 13 

  MEMBER MILLER:  Who is that you're 14 

referring to? 15 

  MR. JOHNSON:  Mr. McGettigan.  David 16 

McGettigan.  We took him through the building and 17 

had him review the -- so we believe the Howard 18 

University Hospital is improving its use and 19 

reducing the number of people that would -- 20 

  CHAIRPERSON GRIFFIS:  Okay.  Other 21 

questions from the Board? 22 

  (No response.) 23 

  CHAIRPERSON GRIFFIS:  Very well.  If 24 

not, then let's go straight to the now much talked 25 
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about Mr. McGettigan for the Office of Planning's 1 

report. 2 

 REPORT FROM THE OFFICE OF PLANNING 3 

 BY DAVID McGETTIGAN 4 

  MR. MCGETTIGAN:  Thank you, Mr. Chair. 5 

 My name is David McGettigan from the Office of 6 

Planning.  I just don't know what to say.  We have 7 

had so much discussion about the Office of 8 

Planning. 9 

  We have looked at this case as an area 10 

variance, we should note that, and I think just to 11 

-- I would like to summarize some of the case as an 12 

extraordinary exceptional situation.  One, you find 13 

that the existing building is a steel and concrete 14 

slab construction, and the two -- the elevator core 15 

and the elevator for a three-story building and two 16 

fire staircases I think are exceptionally unique to 17 

this property, and they present themselves a 18 

practical difficulty in providing the use as a 19 

five-unit apartment building, one because they 20 

couldn't possibly put in a two-level unit, and so 21 

with five units on three floors, you would have one 22 

unit that would be excessively large, taking up a 23 

whole floor, and I think that's just not a 24 

reasonable -- the Office of Planning feels that it 25 
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wouldn't be reasonable to develop as a five because 1 

of the structural and physical condition of the 2 

existing building.  So I don't know if those points 3 

were brought out.  I wanted to reiterate those. 4 

  As far as the substantial detriment, I 5 

think that it would be more intensely used as 6 

previously used as a medical office building.  7 

There are a lot of exam rooms crammed in there on 8 

those floors.  It really was probably a very 9 

intensely used medical office building, and that 10 

this use as an apartment is going to be less 11 

intensive at eleven units. 12 

  I think also it goes a little bit that 13 

the character of the area is not -- the building is 14 

not surrounded by rowhouses, particularly by other 15 

uses, institutional uses, and so I don't think that 16 

-- the Office of Planning doesn't feel there will 17 

be any substantial detriment to the public good or 18 

the intent or purpose or integrity of the zone plan 19 

to grant this variance. 20 

  CHAIRPERSON GRIFFIS:  Thank you very 21 

much, Mr. McGettigan. 22 

  Questions from the Board?  23 

Clarifications? 24 

  MEMBER ETHERLY:  Just very briefly, Mr. 25 
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Chairman. 1 

  I noted that Mr. McGettigan included as 2 

an attachment the report that was prepared by Davis 3 

Developments, and I just wanted to note that it 4 

would be the Office of Planning's position that you 5 

are comfortable or would be in support of the 6 

comments that were expressed with regard to use, 7 

matter-of-right use of the subject property as a 8 

five-unit building versus use as an eleven-unit 9 

building? 10 

  MR. McGETTIGAN:  Yes, that's correct. 11 

  MEMBER ETHERLY:  Excellent.  Thank you. 12 

  Thank you, Mr. Chairman. 13 

  CHAIRPERSON GRIFFIS:  Anything else? 14 

  MR. JOHNSON:  Mr. Chairman? 15 

  CHAIRPERSON GRIFFIS:  Let me see if I 16 

have Board questions first. 17 

  (No response.) 18 

  CHAIRPERSON GRIFFIS:  Okay.  Yes? 19 

  MR. JOHNSON:  I just want to mention, 20 

Ms. Miller had asked about the presentations before 21 

the ANC and the -- 22 

  CHAIRPERSON GRIFFIS:  Oh.  First, do 23 

you have any cross-examination of the Office of 24 

Planning? 25 
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  MR. JOHNSON:  No. 1 

  CHAIRPERSON GRIFFIS:  Okay. 2 

  MR. JOHNSON:  No. 3 

  CHAIRPERSON GRIFFIS:  Now do you want 4 

to -- 5 

  MR. JOHNSON:  Yes, I just want to make 6 

a clarification. 7 

  CHAIRPERSON GRIFFIS:  Okay. 8 

  MR. JOHNSON:  Ms. Miller had asked if 9 

we made presentations before both entities, the ANC 10 

and the French Street.  Not only did we make 11 

presentations, we also provided them with reduced 12 

drawings as we provided the Board 8-1/2 by 11 13 

drawings. 14 

  CHAIRPERSON GRIFFIS:  So you left sets 15 

of drawings for them? 16 

  MR. JOHNSON:  Yes, we did. 17 

  CHAIRPERSON GRIFFIS:  Okay.  Very good. 18 

  MR. JOHNSON:  Yes, we did. 19 

  CHAIRPERSON GRIFFIS:  Mr. McGettigan, 20 

on this whole issue of ANC, did you contact ANC 21 

members or the chair at all? 22 

  MR. McGETTIGAN:  No, I did not.  I had 23 

Item 8 in the record that was a letter of support 24 

from the ANC that I relied on. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  And did 1 

you happen to have any other communication with 2 

community members or anybody else in the community? 3 

  MR. McGETTIGAN:  I don't think so. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. McGETTIGAN:  I may have talked with 6 

somebody, but I don't recall. 7 

  CHAIRPERSON GRIFFIS:  Okay.  I mean, I 8 

bring that up just because it's an important issue 9 

in this application.  It's obviously not a 10 

requirement to do your assessment and analysis, of 11 

which your report is once again well documented, 12 

not to mention the aerial photographs, but land-use 13 

plans, adjacent use plans obviously always help. 14 

  All right.  That being said, what I 15 

want to do is now skip the ANC report, ANC-2C, I 16 

want to go directly to testimony and then go back 17 

to the ANC report. 18 

  Let us note the letters from Jack 19 

Evans, which we did get the new letter from Mr. 20 

Evans dated 25 July 2003.  I don't have an exhibit 21 

number on it yet, but it will have an exhibit 22 

number in the record, and it does, as Mr. Padro had 23 

laid out before our break, that council member was, 24 

in fact, rescinding his support for the project and 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 327 

"urged Howard University Hospital to enter 1 

negotiations with the immediately impacted 2 

residents and institutions -- I'm reading his last 3 

paragraph -- to address the community's concerns 4 

that the applicant is unwilling to undertake 5 

actions to satisfy the community's objections.  I 6 

would ask that the Board not grant the zoning 7 

relief sought."  Signed, "Sincerely, Jack Evans, 8 

Council Member, Ward 2."  9 

  Let us go to testimony at this time, 10 

then, and if you are ready, Mr. Padro, we would 11 

love to hear from you. 12 

 TESTIMONY OF ALEXANDER M. PADRO 13 

  MR. PADRO:  Mr. Chairman and members of 14 

the Board, again, if it's necessary to identify 15 

myself for the record, I'm Alexander M. Padro, I'm 16 

Advisory Neighborhood Commissioner for ANC-2C01 in 17 

Shaw in which the subject property, 915 Rhode 18 

Island Avenue, Northwest, is located. 19 

  I have already provided approximately 20 

four pages of testimony which I previously referred 21 

to as a brief because of the level of detail that 22 

was included in there about both the lack of 23 

propriety of the issuance of the ANC letter which 24 

is in the record as well as specific issues related 25 
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to community concerns about subject application, so 1 

I am not going to go through everything in detail. 2 

 You have that information.  I will instead respond 3 

to a number of issues that have been presented by 4 

the applicant this afternoon, information which 5 

will be in the nature of clarifications, and I 6 

believe that this will help to guide the Board's 7 

decisionmaking in this process, and then I will sum 8 

up with my recommendation. 9 

  CHAIRPERSON GRIFFIS:  Good.  Let me 10 

just reiterate, because I think you're going to do 11 

it, but I think we're mostly concerned with the 12 

negative impacts or the objections outside of the 13 

process that has happened, so that's perfect, so 14 

don't skip over quickly those, but really get to 15 

the substance. 16 

  MR. PADRO:  Right. 17 

  CHAIRPERSON GRIFFIS:  Okay. 18 

  MR. PADRO:  Just as a point of 19 

information, 9th Street, Northwest, was rezoned to 20 

R-4 following the establishment in 1966 of the Shaw 21 

Urban Renewal Area, and there have been some 22 

subsequent, you know, rezonings to accommodate the 23 

fact that there were preexisting and continue to 24 

present commercial uses along the corridor, so 25 
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there was some question as to whether or not, you 1 

know, the Zoning Commission had been prescient in 2 

determining that R-4 was the right zoning to 3 

provide to this. 4 

  CHAIRPERSON GRIFFIS:  Too bad we don't 5 

have a commissioner this afternoon. 6 

  MR. PADRO:  On the issue of the number 7 

of units that would be constructed at the subject 8 

location in the event of approval of the 9 

application, the five units, you know, that would 10 

be supported by existing zoning would absolutely be 11 

supported by the community since there would be no 12 

on-street parking impact.  There would actually be 13 

a one-for-one relationship between units and 14 

parking spaces.  I believe that, you know, again, 15 

parking is one of the two most serious concerns 16 

that have been raised by residents. 17 

  My letter dated the 29th, you know, 18 

goes into detail and refers to the French Street 19 

Neighborhood Association's concerns about the lack 20 

of parking and also the Shaw Junior High School 21 

letter which stipulates a dramatic increase in 22 

parking demand based on additional divisions of the 23 

D.C. Public School System that are going to be 24 

housed in the former clinic area, public health 25 
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clinic area of Shaw Junior High School. 1 

  The letter states that there will be an 2 

additional parking spaces needed minimum which are 3 

not able to be accommodated at the junior high 4 

school's garage, which will result in additional 5 

on-street parking.  And on street-cleaning days and 6 

when there are street repairs being made, currently 7 

residents need to go several blocks out of their 8 

way just to be able to find a parking space so that 9 

they can leave their cars during the work day 10 

because of the huge demand for parking spaces 11 

that's generated by the proximity of this square to 12 

the Shaw-Howard Metro Station.  It's a very common 13 

practice for commuters from Maryland and Virginia, 14 

and I can show you the data from Parking 15 

Enforcement, every single day, we've got people 16 

parking in restricted and unrestricted areas, you 17 

know, and leaving their cars for the entire day on 18 

the street so that they have free parking on the 19 

streets that are restricted. 20 

  There is a measure under discussion by 21 

the Council of the District of Columbia to 22 

establish blanket RPP regulations, you know, 23 

throughout the area surrounding the new Convention 24 

Center site, which would include all the streets 25 
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that we're talking about here, so a further, you 1 

know, complication there. 2 

  But nonetheless, if there were only 3 

five units that would be, you know, constructed at 4 

this building, there would not be any adverse 5 

parking impact and as a result, you know, that 6 

development would certainly be fully supported 7 

right now. 8 

  The concern is that, you know, despite 9 

the statements made to the contrary by the 10 

applicant about this conversion to an eleven-unit 11 

apartment building representing a reduction in use, 12 

the building is currently not used at all, so there 13 

is no parking, you know, demand associated with it, 14 

there is no traffic associated with it, it's an 15 

empty building, so any additional parking 16 

associated with whatever use it would be, whether 17 

it would be to continue it as a health clinic, turn 18 

it into a retail location or housing, is going to 19 

have a parking impact, and to state that there 20 

would not be a parking impact is certainly not 21 

reasonable based on -- 22 

  CHAIRPERSON GRIFFIS:  But you're not 23 

advocating keeping the building vacant and boarded. 24 

  MR. PADRO:  Absolutely not.  Absolutely 25 
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not. 1 

  CHAIRPERSON GRIFFIS:  I mean, there has 2 

to be some common logical sense. 3 

  MR. PADRO:  Right. 4 

  CHAIRPERSON GRIFFIS:  I mean, I think 5 

the point, as I heard it from the testimony, it's 6 

not, "Look, we've got a vacant building and there 7 

is no parking impact if we put eleven units," but 8 

rather, "Look at the previous use as a clinic or 9 

medical offices."  Put five doctors in there and 10 

common sense will tell me that you're going to have 11 

patients coming and going.  I just think that's the 12 

comparison that was trying to be made. 13 

  MR. PADRO:  Right.  But again I just 14 

wanted to clarify, you know, the status quo versus 15 

what was the practice when it -- 16 

  CHAIRPERSON GRIFFIS:  Right. 17 

  MR. PADRO:  -- was operating are quite 18 

different. 19 

  CHAIRPERSON GRIFFIS:  It's an 20 

interesting point, though, because I would say that 21 

the damage that's created by a boarded-up building 22 

pales in comparison to a parking problem that might 23 

be created if the building was occupied. 24 

  MR. PADRO:  I guess parking in your 25 
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neighborhood isn't in as high demand as it is in 1 

ours. 2 

  CHAIRPERSON GRIFFIS:  Uh-huh.  I live 3 

in Columbia Heights on Columbia Road at 13th and I 4 

park blocks away from my house. 5 

  MR. PADRO:  I was making a sarcastic 6 

comment. 7 

  CHAIRPERSON GRIFFIS:  Right.  No, I 8 

understand that.  But I think if we do that 9 

logically, my understanding of neighborhoods 10 

outside of my neighborhood, but my point only was 11 

-- I don't want to debate it; I'll take your 12 

comments -- my point only is the negative impact 13 

that a boarded-up, empty, derelict building has in 14 

terms of appearance of neighborhood, in terms of 15 

actual crime that is let's say encouraged, the 16 

amount of litter that seems to compound and be 17 

created by these things, I think -- maybe it's my 18 

opinion -- it is my opinion -- I think is a more 19 

serious issue than parking problems, but, again, 20 

that's my opinion, so I probably shouldn't have 21 

said it.  So there. 22 

  MR. PADRO:  Right. 23 

  Moving to the issue of the concern 24 

about the potential conversion of the building to 25 
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dormitory uses, per Mr. Booker's statement, you 1 

know, the purpose of the application is to be able 2 

to use the building to house professional nurses.  3 

If there is no intention on the part of Howard 4 

University Hospital or Howard University to convert 5 

the building to a dormitory at some point in the 6 

future, why is there such reluctance on the part of 7 

the applicant to stipulate that the building would 8 

not be used in that way?  I would, you know, make 9 

that, you know, point, and -- 10 

  CHAIRPERSON GRIFFIS:  Actually, let's 11 

explore that a little bit.  First, there's two 12 

points.  One is a question and one is a point. 13 

  First of all, if dormitory is a matter 14 

of right in R-4, we wouldn't have any jurisdiction 15 

to monitor that or to condition it essentially.  I 16 

mean, we could condition anything we want; whether 17 

it will hold up or not is the question.  So we like 18 

to condition things that can actually hold up 19 

legally.  So I'm not sure we have any control over 20 

that. 21 

  The second question, though, is what is 22 

the concern of a college dorm, and specifically if 23 

a college dormitory went into this building? 24 

  MR. PADRO:  There are two concerns.  25 
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You know, firstly, you know, encroachment by the 1 

university on the residential community has 2 

occurred in other parts of the city.  Secondly, and 3 

Mr. Johnson was present when the second concern was 4 

raised at the French Street Neighborhood 5 

Association meeting for the record which was held 6 

on December the 2nd, 2002, was that there would be 7 

noise, loud parties, other untoward activities 8 

associated with college dormitories that could 9 

result if there were students that were housed at 10 

the facility rather than professionals. 11 

  Again, the request that was made by the 12 

Association was a reasonable one, I believe, and 13 

regardless of whether or not it's an enforceable 14 

condition in front of the BZA, you know, there's 15 

certainly nothing that would preclude the applicant 16 

from, you know, assuring the community that there 17 

would not be, you know, such conversion. 18 

  CHAIRPERSON GRIFFIS:  Right.  Well, I 19 

agree with you that it seems odd that if it was 20 

such a sure thing, why wouldn't the hospital just 21 

say, "It's a sure thing.  Sure, we'll sign a 22 

letter."  But let's use a lot of common sense and 23 

reality.  Two points to that, I guess, not speaking 24 

for the hospital, but how I would think of it and 25 
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actually how I am is why would the hospital 1 

preclude any use even if it wasn't matter of right, 2 

and secondly, what good would a letter do?  It 3 

probably wouldn't hold up anywhere at any time? 4 

  But I think we understand, I think the 5 

Board understands your concern and I think we would 6 

share it if the use went to something of that 7 

nature. 8 

  MEMBER MILLER:  I was just going to say 9 

my understanding is they made the greatest 10 

commitment they could in this proceeding that it 11 

would not be converted to dorms, they had no intent 12 

to do that, right? 13 

  MR. JOHNSON:  Well, they put it in 14 

writing. 15 

  CHAIRPERSON GRIFFIS:  But Mr. Padro's 16 

point is follow it up, sign the letter. 17 

  MR. JOHNSON:  They put it in writing, 18 

the letter that was submitted today as a result of 19 

-- 20 

  CHAIRPERSON GRIFFIS:  Oh, I see what 21 

you're saying.  Okay. 22 

  MR. JOHNSON:  They put it in writing. 23 

  CHAIRPERSON GRIFFIS:  Okay. 24 

  MR. JOHNSON:  So it's already a letter 25 
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provided for the file today. 1 

  CHAIRPERSON GRIFFIS:  And that's the 2 

one that goes through the issues of all the French 3 

-- 4 

  MR. JOHNSON:  Right, that came from the 5 

CEO. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MR. JOHNSON:  Right.  At the hospital. 8 

  CHAIRPERSON GRIFFIS:  Do you have that 9 

letter? 10 

  MR. PADRO:  I did see that letter, but 11 

I did not see a specific statement that said that 12 

conversion to dormitory uses would not be 13 

considered under any circumstances, unless I missed 14 

it.  It's possible.  I may have read it in haste. 15 

  MR. JOHNSON:  Well, I think the key was 16 

to get the university to commit to maintain this 17 

building as an apartment building.  That's what I 18 

thought was of paramount importance.  And so if 19 

they are committing as an apartment building, 20 

obviously zoning is -- 21 

  CHAIRPERSON GRIFFIS:  Yes.  The last 22 

sentence in the second paragraph says, "Also, we 23 

recognize that if zoning relief is granted, the 24 

building must be maintained as an eleven-unit 25 
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apartment building to satisfy the terms of zoning 1 

relief."   2 

  MR. JOHNSON:  So was that an 3 

enforceable condition? 4 

  CHAIRPERSON GRIFFIS:  Well, they can't 5 

change the units, that's for sure. 6 

  MR. JOHNSON:  Thank you.  You can't 7 

change the use.  You can't just -- you've got to go 8 

back to zoning to get you through the permit 9 

process again. 10 

  CHAIRPERSON GRIFFIS:  Okay. 11 

  MR. JOHNSON:  You can't do that.  Once 12 

you grant the right to use it as an eleven-unit 13 

building, that's it.  They've got to come back to 14 

you again. 15 

  MEMBER ETHERLY:  I mean, but, you know, 16 

we all know what members of the community and Mr. 17 

Padro are looking for, you know, something with a 18 

little more detail as to exactly who gets in those 19 

eleven units, and I think the direction of at 20 

least, you know, my concern and maybe where Ms. 21 

Miller was going is you are going to be 22 

hard-pressed to find that.  You know, even if we 23 

wanted to, could we do something along those lines? 24 

  CHAIRPERSON GRIFFIS:  Okay. 25 
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  MR. McGETTIGAN:  I think in common 1 

sense -- 2 

  CHAIRPERSON GRIFFIS:  I think we have 3 

explored it. 4 

  MR. McGETTIGAN:  Excuse me. 5 

  CHAIRPERSON GRIFFIS:  Yes. 6 

  MR. McGETTIGAN:  In common-sense terms 7 

again, if the university is willing to invest a 8 

million dollars to convert it into an apartment 9 

building, it seems unlikely that they will turn 10 

around and convert it into a dormitory. 11 

  CHAIRPERSON GRIFFIS:  Well, in a 12 

conversion to a dormitory -- and I'm sorry, we 13 

really shouldn't be spending this much time on 14 

this, but I think it's worth, because we see so 15 

much of it, but my understanding of the economical 16 

way to do a college dormitory -- well, there it is. 17 

 Let's leave it at that.  It probably wouldn't be 18 

the same configuration, unit layout.  This doesn't 19 

work very well for straight dorm use unless they 20 

charge pretty darn high rents for  it.  But anyway 21 

-- 22 

  MR. JOHNSON:  Not only that, Mr. 23 

Chairman, the potential conversion to dormitory use 24 

adds substantial liability to the hospital at a 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 340 

time when it is experiencing some serious budgetary 1 

constraints, as all these other subsidized 2 

universities are.  So by maintaining this as an 3 

apartment building, it reduces its liability as 4 

well. 5 

  MR. PADRO:  But flip it back to the 6 

university and that liability disappears. 7 

  To continue with my testimony -- 8 

  CHAIRPERSON GRIFFIS:  Indeed.  Sorry to 9 

interrupt. 10 

  MR. PADRO:  -- it was, you know, 11 

presented that it would be unreasonable or 12 

impossible to have lease restrictions for this 13 

building that would preclude tenants from owning 14 

motor vehicles and parking them on adjacent streets 15 

if there were not parking spaces provided for them 16 

at the rear or associated with the building.  I 17 

would be curious as to where in District law there 18 

is such a restriction when, in fact, leases very 19 

commonly have a great number of restrictions, 20 

including the ownership of pets, maintaining them 21 

on property, et cetera, so I would be curious to 22 

see what legal restriction there would be on Howard 23 

University Hospital from providing, you know, a 24 

provision in their lease that would, you know, 25 
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preclude individuals that do not have a parking 1 

space associated with the building from holding or 2 

owning an automobile. 3 

  CHAIRPERSON GRIFFIS:  Well, you know, 4 

that's an interesting point.  If the program is to 5 

provide housing to nurses as an amenity because 6 

they, I would assume, are working in the hospital, 7 

and I'm not sure it's illegal, and that's -- I 8 

think that's an excellent point -- I don't think we 9 

have as the Board of Zoning Adjustment the 10 

jurisdiction to require that.  But I think that's 11 

an excellent point to look at it. 12 

  MR. PADRO:  And again, you know -- 13 

  CHAIRPERSON GRIFFIS:  Or to provide in 14 

the alternative, if a lease was written to somebody 15 

that could not be provided the parking on site, 16 

that parking provisions offsite were just 17 

documented from that tenant.  So it wouldn't 18 

preclude them from getting a unit if they had a car 19 

because they like to get away for the weekend, but 20 

they found legal, you know, parking somewhere else. 21 

 That's a fascinating idea.  Okay. 22 

  MR. PADRO:  And again, I understand 23 

that, you know, some of the issues here, you know, 24 

are beyond the scope of the Board of Zoning 25 
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Adjustment and the intention was to raise the fact 1 

that if Howard University Hospital had been acting 2 

in good faith, from my perspective, you know, we 3 

would have had an additional opportunity after -- 4 

and if there had not been some miscommunications, 5 

we would have had additional opportunities to 6 

engage with the university to try to eliminate or 7 

address these impacts so that there would not have 8 

been opposition today. 9 

  Let's see. I would ask that the Board 10 

request a copy of the title to the property because 11 

obviously there has been some question raised as to 12 

whether or not title is held by Howard University 13 

or whether or not it is held by Howard University 14 

Hospital. 15 

  There have been some conflicting 16 

statements made by the applicant today and I think 17 

that would help to address that discrepancy by 18 

documenting it for the record, if you don't mind my 19 

making the suggestion. 20 

  CHAIRPERSON GRIFFIS:  We will note the 21 

suggestion. 22 

  MR. PADRO:  Mr. Johnson did, you know, 23 

make note of the fact that after Howard University 24 

Hospital had submitted a response to the French 25 
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Street Neighborhood Association's concerns dated 1 

January 23rd, 2003, that there was not a response, 2 

and I believe that the letter does state the reason 3 

why there was not a response, and that's because 4 

Mr. Johnson had previously advised me in December 5 

of 2002 that there was no need to file a BZA 6 

application on this case because, having satisfied 7 

the parking requirements by converting an area at 8 

the back of the building that was then fenced in to 9 

serve as a trash enclosure, that an additional 10 

parking space was going to be provided, and 11 

therefore that there were five parking spaces that 12 

were available and that there was no longer any 13 

parking variance associated with this project. 14 

  So, you know, my having gotten that 15 

assurance and having provided it to the French 16 

Street Neighborhood Association, you know, caused 17 

them not to believe that there was any reason to 18 

contact Howard University Hospital again because 19 

the opportunity to be able to redress some of these 20 

concerns was no longer available. 21 

  Again to clarify, the meetings that 22 

were held and the presentations that were made, and 23 

I think that this is important to go through 24 

because we need to make very clear what information 25 
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was provided and what was not provided and what 1 

version of drawings, you know, to the ANC and what 2 

were not, at the ANC's meeting on November the 6th, 3 

2002, we did receive a presentation by the 4 

applicant's representative, Mr. Johnson.  He did 5 

show some drawings of the property, we engaged in 6 

some general questions about the project, and then 7 

we very specifically as a Commission asked Mr. 8 

Johnson to return in January of 2003 after the 9 

Commission had jurisdiction and after a BZA 10 

application had been filed so that the specifics 11 

and merits of the request for zoning relief could 12 

be reviewed, and, as is documented in my letter 13 

dated today, that did not occur and a different 14 

tactic was utilized in order to achieve -- obtain a 15 

letter from the Commission regarding the project, 16 

and again, I think that the critical thing there is 17 

that there was never a vote by the Commission to 18 

support a BZA application or to support any 19 

specific zoning relief. 20 

  The vote that was taken, as is 21 

evidenced by the letter that is in the file and 22 

also by the minutes of the meeting, which I have 23 

available and can certainly make available to you 24 

should you desire them, was only to support the 25 
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project in concept.  There is not a single -- the 1 

word "zoning" does not appear there, the word 2 

"BZA," the initials "BZA," the acronym, do not 3 

appear there. 4 

  I mean, very clearly this was, you 5 

know, a vote simply to say, you know, this is a 6 

project that certainly is meritorious of support, 7 

and I leave it at that. 8 

  CHAIRPERSON GRIFFIS:  But it does 9 

specifically say support for the conversion of the 10 

building into an eleven-unit apartment building. 11 

  MR. PADRO:  Right, for the project in 12 

concept. 13 

  CHAIRPERSON GRIFFIS:  Right. 14 

  MR. PADRO:  Not for any zoning relief 15 

that might be required in order to allow the 16 

project to move forward. 17 

  CHAIRPERSON GRIFFIS:  Okay.  I 18 

understand that.  But certainly if they were 19 

looking at an eleven-unit building, don't all the 20 

issues that would be of import or of opposition 21 

show themselves?  I guess the question is, what 22 

difference does the application and the relief 23 

sought give the ANC that would differ from the 24 

issues that they want to attack on this to begin 25 
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with? 1 

  MR. PADRO:  The difference is in 2 

whether or not the Commission is able to, you know, 3 

perform the necessary due diligence in reviewing 4 

the aspects of the zoning application before making 5 

a determination.  If you don't have the appropriate 6 

citations from the code, if you don't have the 7 

comparison between, you know, for example, the 8 

square footage and the percentage of lot occupancy, 9 

et cetera, then, you know, what you are providing 10 

as an opinion is merely, as I indicated, "Yes, this 11 

sounds like a good project," rather than "We have 12 

reviewed the merits of the application and, you 13 

know, we have found that we are able to support 14 

it."  15 

  CHAIRPERSON GRIFFIS:  So you're saying 16 

the ANC could look at it and say, "Eleven units, 17 

well,  you know, that's a lot of people and parking 18 

five, well, you know, that's not enough parking, 19 

but let's get the application so we know the exact 20 

site dimensions and the square footage so we can 21 

tell whether there is 900 square feet per unit"? 22 

  MR. PADRO:  The further complication 23 

here is that, you know, at the December meeting for 24 

which there was no notice of the fact that this 25 
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issue was going to be discussed, we engaged in no 1 

substantive discussion.  There was no discussion 2 

about, you know, zoning relief, there was no 3 

mention of the number of units for the conversion. 4 

 I specifically asked the chair to postpone the 5 

meeting as had been previously decided by the 6 

Commission the month before until we had the 7 

opportunity to provide adequate notice to affected 8 

parties so that they could come before the 9 

Commission and present their concern so that they 10 

could be considered and so that the Commission 11 

would have jurisdiction, and those requests were 12 

denied, and the request, you know, to allow me to 13 

present the information that I had gathered from 14 

those affected constituents at the December 2nd 15 

French Street Neighborhood Association meeting was 16 

likewise denied. 17 

  So there was no discussion of the 18 

merits of the case, there was no discussion of the 19 

opinions of anyone other than the commissioners 20 

that were present taken into consideration in 21 

rendering a decision. 22 

  CHAIRPERSON GRIFFIS:  Okay.  All right. 23 

 That's understood.  Good. 24 

  MR. PADRO:  And to further clarify an 25 
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error that Mr. Johnson made, there was no 1 

presentation to the Commission in December of 2002. 2 

 The only time that he made a presentation to the 3 

Commission was on November the 6th, 2002. 4 

  Further, the statement that the reduced 5 

set of drawings that were provided to the 6 

Commission at the meeting November the 6th, 2002, 7 

were the same ones that we are looking at today, 8 

that is in error. 9 

  When I met with Mr. Johnson in 10 

mid-November, and I can certainly provide the date 11 

if need be at a later time, he presented me with, 12 

you know, a different set of drawings which 13 

incorporated the additional parking.  So the 14 

statement that the drawings that were presented 15 

there are the same drawings that were presented 16 

here is not accurate. 17 

  CHAIRPERSON GRIFFIS:  What's the 18 

difference, though?  I'm not understanding. 19 

  MR. PADRO:  The parking, the 20 

representation of the parking, and certainly there 21 

is no representation of any of the additional 22 

landscaping on the west facade that's represented 23 

here.  But just to correct the record, -- 24 

  CHAIRPERSON GRIFFIS:  Okay. 25 
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  MR. PADRO:  -- you know, the drawings 1 

were not the same. 2 

  CHAIRPERSON GRIFFIS:  But let me be 3 

clear.  The drawings that you received had the same 4 

number of parking?  Less parking? 5 

  MR. PADRO:  Had less parking. 6 

  CHAIRPERSON GRIFFIS:  Oh, okay.  So the 7 

drawings we're seeing now have a landscape site 8 

plan, which you didn't see before. 9 

  MR. PADRO:  Correct, and provision for 10 

five -- 11 

  CHAIRPERSON GRIFFIS:  And have 12 

additional parking. 13 

  MR. PADRO:  -- parking spaces. 14 

  CHAIRPERSON GRIFFIS:  I see.  Okay. 15 

  MR. PADRO:  So again, to clarify the 16 

record -- 17 

  CHAIRPERSON GRIFFIS:  Does that change 18 

your position on this application? 19 

  MR. PADRO:  Excuse me? 20 

  CHAIRPERSON GRIFFIS:  Seeing this 21 

today, does that change your position on the 22 

application? 23 

  MR. PADRO:  No.  It reflects the same 24 

concerns that have been expressed. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 350 

  CHAIRPERSON GRIFFIS:  Okay. 1 

  Ms. Miller. 2 

  MEMBER MILLER:  I just wanted to follow 3 

up on something you said, which was at the November 4 

6th meeting, you asked Howard University to return 5 

after January 23rd? 6 

  MR. PADRO:  No.  After January 1st. 7 

  MEMBER MILLER:  After what? 8 

  MR. PADRO:  After January 1st, after -- 9 

  MEMBER MILLER:  Which is when the new 10 

commissioners would be in place? 11 

  MR. PADRO:  And after the Commission 12 

would have jurisdiction. 13 

  MEMBER MILLER:  Oh, and there would be 14 

a new ANC because of the redistricting, or what? 15 

  MR. PADRO:  The Commission would be 16 

composed of four commissioners with redrawn 17 

boundaries.  This location was not in ANC-2C's 18 

jurisdiction until redistricting.  This was part of 19 

Single-Member District 2F06, the Logan Circle ANC. 20 

  MEMBER MILLER:  So you asked.  Is that 21 

who asked?  You? 22 

  MR. PADRO:  Yes, and with the 23 

concurrence of the Commission. 24 

  MEMBER MILLER:  Was that ever put in 25 
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writing? 1 

  MR. PADRO:  No, it was not put in 2 

writing. 3 

  MEMBER MILLER:  And that was never 4 

followed up in writing? 5 

  MR. PADRO:  No, not to my knowledge. 6 

  MEMBER MILLER:  Okay. 7 

  MR. PADRO:  Another question that is 8 

raised regards communication with Shaw Junior High 9 

School, because I am in very regular contact with 10 

Principal Thomas, and according to Principal 11 

Thomas, the first contact that was made by the 12 

applicant or their representatives occurred this 13 

month, and he was on vacation for much of this 14 

month and as a result, you know, he did not have an 15 

opportunity to respond directly to them. 16 

  CHAIRPERSON GRIFFIS:  Well, he is 17 

provided the same notification that other owns are 18 

in the 200 radius.  He would have -- the school 19 

would have received a letter and they would have 20 

been able to see the posting outside of the visual 21 

problems with the posting. 22 

  MR. PADRO:  I can only report what 23 

Principal Thomas relayed to me. 24 

  CHAIRPERSON GRIFFIS:  Okay.  I think 25 
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the letters go out -- I mean, I just want to be 1 

clear,  the letters go out and there's, what, a 2 

40-day response?  How much time is it before the 3 

hearing approximately? 4 

  MS. BAILEY:  Well, it's required to be 5 

advertised for 40 or 45 days, Mr. Chairman. 6 

  CHAIRPERSON GRIFFIS:  Right.  So for 7 

him to say it's been a month may well be 40 days.  8 

And then the other piece is it's advertised in the 9 

D.C. Register and that's for those diligent enough 10 

to read the D.C. Register. 11 

  MS. BAILEY:  And then it's posted as 12 

well. 13 

  CHAIRPERSON GRIFFIS:  Right.  Exactly. 14 

 And it's posted for 15 days prior to the hearing. 15 

 So, yes, notification comes pretty close to the 16 

hearing.   Okay. 17 

  MR. PADRO:  All right.  So, you know, 18 

those are the responses to specific issues that 19 

have been raised by the applicant today.  Again, I 20 

have grave concerns about the Board's reliance on a 21 

flawed ANC instrument in terms of conveying support 22 

for this.  This is reinforced by the fact that 23 

Council Member Evans, after learning the details of 24 

how this vote was taken, you know, has withdrawn 25 
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his support, and should, you know, be given serious 1 

consideration by this Board, as I know it will, in 2 

determining whether or not it actually represents 3 

genuine support by affected constituents for this 4 

particular project. 5 

  So again, I lament the fact that I as 6 

an elected representative for this neighborhood was 7 

not able to go through the normal process of 8 

ensuring community input into this project for all 9 

of the reasons enumerated previously, and I do 10 

believe that this is a project that in general is 11 

supported.  We certainly don't want to continue to 12 

see an empty building there, but there are concerns 13 

about impacts on the community that could be very 14 

readily addressed by Howard University Hospital if 15 

they felt inclined to engage the community, and 16 

that is the problem here. 17 

  We feel that Howard University Hospital 18 

has not felt the obligation to deal with the 19 

community because they thought, "Hey, we got this 20 

ANC letter, we're scott free, we don't need to talk 21 

to anybody any more," and that's certainly not the 22 

type of relationship that they would be looking to 23 

have with their neighbors who will hopefully remain 24 

their neighbors for the foreseeable future.  I 25 
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would be happy to answer any questions you might 1 

have. 2 

  I would like to also state that I would 3 

like to pursue the issue of achieving party status 4 

on this case because I do believe that a precedent 5 

needs to be set one way or another.  Either there 6 

is an opportunity or there is not an opportunity 7 

for single-member district representatives to play 8 

a role as I have outlined. 9 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you. 10 

  One point.  The ANC is one participant 11 

in the whole proceedings before the Board of Zoning 12 

Adjustment.  We are to, if correctly done, grant 13 

great weight to the ANC.  It does not mean that we 14 

rule with the ANC, it doesn't mean we rule against 15 

them; it is a part that informs us. 16 

  You made a comment at the end that I 17 

wanted to address because you said you thought that 18 

the applicant was getting away scott free without 19 

talking to anybody else. 20 

  I assure you, if you have read Mr. 21 

McGettigan's report, they had an awful lot of 22 

discussions with the Office of Planning, of which 23 

is one other perspective that informs the Board, 24 

and then we have our members that review this test. 25 
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 There's an awful lot of people that get a look at 1 

this, so I don't like -- well, I'm sure you're 2 

aware of that and I thought it important to say. 3 

  MR. PADRO:  And I will acknowledge that 4 

I should have phrased that a little differently so 5 

as to say that they did not have to talk to the 6 

community again, not talk to anyone. 7 

  CHAIRPERSON GRIFFIS:  Right.  Oh, okay. 8 

  MR. PADRO:  It was anyone in the 9 

community that I was referring to.  And normally I 10 

do have contact with the person from the Office of 11 

Planning who is preparing reports and normally, you 12 

know, have a preliminary look at the report that's 13 

drafted well before the hearing and that didn't 14 

happen in this case, either. 15 

  CHAIRPERSON GRIFFIS:  Interesting.  16 

Okay.  Very well. 17 

  Other questions from the Board?  Ms. 18 

Miller? 19 

  MEMBER MILLER:  I just want to also 20 

make a comment that the ANC does not automatically 21 

get great weight by this Board, and if we find that 22 

there were problems with notice or some other 23 

aspects, then they won't get the great weight. 24 

  MR. PADRO:  Thank you, and I hope that 25 
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I provided enough information for you to be able to 1 

make a determination. 2 

  CHAIRPERSON GRIFFIS:  Good. 3 

  Mr. Johnson, cross-examination of Mr. 4 

Padro? 5 

  MR. JOHNSON:  Well, I would like to 6 

make an observation.  I can't make an observation. 7 

  CHAIRPERSON GRIFFIS:  No.  Now is the 8 

time for cross-examination. 9 

  MR. JOHNSON:  Okay.  All right. 10 

  CHAIRPERSON GRIFFIS:  Then you get the 11 

last word in closing. 12 

  MR. JOHNSON:  Okay.  Let me say this.  13 

Mr. Padro, you claimed that I told you that after 14 

we made a presentation, we didn't need to come 15 

before zoning.  Well, why would I make a 16 

presentation and have my client follow up with a 17 

letter to you if I said I didn't need any of this? 18 

 Why would I have done this? 19 

  MR. PADRO:  The representation was made 20 

after the December 4th ANC meeting. 21 

  MR. JOHNSON:  Based on what 22 

documentation? 23 

  MR. PADRO:  Based on a telephone 24 

conversation between the two of us. 25 
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  MR. JOHNSON:  Oh, no. 1 

  MR. PADRO:  At your initiation. 2 

  MR. JOHNSON:  No.  That's not accurate. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MR. JOHNSON:  That is definitely not 5 

accurate. 6 

  CHAIRPERSON GRIFFIS:  Okay. 7 

  MR. JOHNSON:  I would not have made 8 

that kind of statement knowing that I had to go 9 

forward to zoning. 10 

  CHAIRPERSON GRIFFIS:  Understood.  11 

Other questions? 12 

  MR. PADRO:  And I stand on my statement 13 

under penalty of perjury. 14 

  MR. JOHNSON:  And, wait a minute, let 15 

me also ask you, you made a statement that the 16 

drawings have changed.  Beyond the conversion of 17 

the area directly to the west of the building being 18 

converted from concrete, a concrete surface, to a 19 

landscape surface, what other parking -- or what 20 

other change were you not made aware of? 21 

  MR. PADRO:  I didn't say that I was not 22 

made aware of it; what I'm saying is the drawings 23 

-- 24 

  MR. JOHNSON:  You said the drawings 25 
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changed. 1 

  MR. PADRO:  The drawings did change. 2 

  MR. JOHNSON:  What changed? 3 

  MR. PADRO:  Specifically, the drawings 4 

that you presented with me, and I believe the date 5 

was November the 18th, but I would have to 6 

double-check, -- 7 

  MR. JOHNSON:  Okay.  It doesn't matter 8 

about that. 9 

  MR. PADRO:  -- when we met on the 10 

facility -- 11 

  MR. JOHNSON:  What changed. 12 

  MR. PADRO:  You do recall that we met 13 

at the facility? 14 

  MR. JOHNSON:  Yes, we did.  What 15 

changed? 16 

  MR. PADRO:  Okay.  Was, you know, the 17 

change from four parking spaces being provided, 18 

which was discussed at the presentation that you 19 

made at the ANC meeting on the 6th of November to 20 

five parking spaces being utilized, and you 21 

personally showed me the area that was going to be 22 

converted from a caged-in, fenced-in area into an 23 

additional parking space in order to meet the 24 

parking requirements. 25 
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  MR. JOHNSON:  Okay.  If I made a 1 

comment that we had an additional parking space, 2 

wouldn't that further support the justification for 3 

this zoning relief being requested?  Isn't that a 4 

plus?  Isn't that a plus for this project to find 5 

an additional space? 6 

  MR. PADRO:  That was not at issue.  7 

What is at issue -- 8 

  MR. JOHNSON:  You didn't answer my 9 

question.  You didn't answer my question.  Isn't 10 

that a plus for the project? 11 

  CHAIRPERSON GRIFFIS:  Right.  We're 12 

going to slow down a little bit. 13 

  Mr. Johnson, I think he has answered 14 

the question because I, in fact, asked him all of 15 

that, did it change his position, and, you know, he 16 

answers that it hasn't.  I think we're pretty 17 

clear. 18 

  MR. JOHNSON:  Okay. 19 

  CHAIRPERSON GRIFFIS:  I mean, this is 20 

not about anything else but the details. 21 

  Do you have any other questions? 22 

  MR. JOHNSON:  You made a statement that 23 

no official zoning vote was taken on this document, 24 

but didn't I get the letter from the chairman? 25 
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  MR. PADRO:  You received a letter from 1 

the chairman which does not make any mention of 2 

zoning. 3 

  MR. JOHNSON:  But didn't I get a letter 4 

from the chairman endorsing this project? 5 

  MR. PADRO:  That's a matter of record. 6 

 It is in the record. 7 

  MR. JOHNSON:  Thank you. 8 

  MR. PADRO:  Endorsing the project, not 9 

the zoning application. 10 

  MR. JOHNSON:  We got a letter from the 11 

chairman endorsing the project; isn't that a fact? 12 

  CHAIRPERSON GRIFFIS:  Okay.  It's 13 

answered. 14 

  MR. JOHNSON:  Thank you. 15 

  CHAIRPERSON GRIFFIS:  Anything else? 16 

  MR. JOHNSON:  Did I not provide 17 

drawings to members of your -- of, rather, the 18 

French Street Neighborhood Association that -- 19 

  MR. PADRO:  I would have to -- 20 

  MR. JOHNSON:  Let me finish my 21 

question. 22 

23 
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 E-V-E-N-I-N-G  S-E-S-S-I-O-N 1 

 (6:00 p.m.) 2 

  MR. PADRO:  Okay.  Go ahead. 3 

  MR. JOHNSON:  Did I not provide 4 

drawings that in substance, in detailed substance 5 

for the most part replicate the drawings that are 6 

placed before you today? 7 

  MR. PADRO:  I don't recall drawings 8 

showing the interior organization of the rooms in 9 

the building being presented.  I do recall there 10 

being elevations presented.  But that is merely my 11 

recollection. 12 

  MR. JOHNSON:  Okay.  Drawings were 13 

provided showing the interior as well as the 14 

exterior.  But you do recall seeing the drawings 15 

placed before you? 16 

  MR. PADRO:  I don't necessarily recall 17 

-- I certainly never saw drawings at this scale.  18 

There were some reduced-sized drawings that were 19 

presented, and I cannot vouch that they are 20 

identical because I do not have them with me in 21 

order to be able to compare. 22 

  MR. JOHNSON:  Do you recall that we 23 

provided reduced drawings; in addition, we made a 24 

presentation with the larger-scale drawings so that 25 
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all present at that meeting could see? 1 

  MR. PADRO:  I don't recall. 2 

  MR. JOHNSON:  Okay.  All right. 3 

  CHAIRPERSON GRIFFIS:  Anything else? 4 

  MR. JOHNSON:  No.  I'm done.  Thank 5 

you. 6 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you 7 

very much, Mr. Padro.  We appreciate your coming 8 

down here this afternoon. 9 

  Let's go to the ANC report, ANC-2C.  10 

Its letter of support is Exhibit Number 8.  It is a 11 

letter from the chair, Mr. Thorpe.  It is 12 

addressed, sir, to you, Mr. Johnson, dated December 13 

10, 2002.  We have had some testimony about the 14 

background issues of how it was done and all of 15 

that.  I'm going to walk through this to see 16 

whether it actually meets our strict requirements 17 

as outlined in the regulations in order for this to 18 

be afforded great weight. 19 

  In terms of the notice for the ANC 20 

meetings, that's a difficult one that we often get 21 

involved in, whether adequate notice of the ANC 22 

meeting was presented, one that, unless we're met 23 

with, you know, overwhelming evidence that it 24 

wasn't, we would take it into a fact, unless it's 25 
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not actually noticed or outlined in the letter that 1 

there wasn't notice which would comply. 2 

  Oh.  And then the other issue -- I'm 3 

sorry -- 4 

  MR. JOHNSON:  I'm not sure I understand 5 

your point. 6 

  CHAIRPERSON GRIFFIS:  No, you probably 7 

won't because I have gotten lost in the thought 8 

there, but let that go. 9 

  The other important issue is that this 10 

is done prior to the application to the BZA, but 11 

let's go to Ms. Miller, who has outlined 12 

extensively whether it meets our requirements or 13 

not to be given great weight. 14 

  MEMBER MILLER:  Okay.  I think what I 15 

would like to do is go through the regulation 16 

3115.1, and A says that it has to identify the 17 

appeal or the application.  In looking at this 18 

letter, it doesn't identify the appeal because the 19 

application wasn't even filed, so it doesn't meet 20 

A. 21 

  When the public meeting of the ANC to 22 

consider the appeal or application was held -- it 23 

meets that one, which was December 4th. 24 

  Whether proper notice of that meeting 25 
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was given by the ANC.  As I read this letter, it 1 

doesn't indicate at all that notice was given it 2 

when meeting was.  Unless I'm missing something in 3 

this letter, I don't see that, which is a major 4 

issue that was brought to our attention in this 5 

case. 6 

  D:  The number of members of the ANC 7 

that constitutes a quorum and the number of members 8 

present at the meeting.  It says that the vote was 9 

three to two, but it doesn't say the number of 10 

members that constitute a quorum or that were 11 

present at the meeting. 12 

  This is lacking in many of the 13 

criteria.  The issues and the concerns of the ANC 14 

about the appeal or application as related to the 15 

standards of the zoning regulations against appeal 16 

or application must be judged.  It doesn't 17 

reference the application, so it doesn't reference 18 

particular concerns. 19 

  It does make a recommendation; it says 20 

it voted to approve. 21 

  The name of the person who is 22 

authorized by the ANC to present the report, that 23 

is not noted in here, either. 24 

  So what we have is a letter to Mr. 25 
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Johnson not authorizing anyone to make this to the 1 

BZA.  So I find this lacking in several respects, 2 

five, and notice is a huge one, so I would suggest 3 

that we not give the ANC report great weight in 4 

this case.  We can consider it in the record for 5 

what it is, but not give it great weight. 6 

  MEMBER ETHERLY:  I would agree, Mr. 7 

Chair. 8 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 9 

Etherly.  Thanks, Ms. Miller. 10 

  H wouldn't be met because no one showed 11 

up for representation.  The other issues in terms 12 

of proper and adequate notice -- and also she's 13 

going to add another one.  In fact, we denied very 14 

recently numerous letters from the ANC in opposed 15 

applications and non-opposed based on this, 16 

specifically addressing of the regulations was a 17 

matter. 18 

  You had additional? 19 

  MEMBER MILLER:  Sorry.  If I went 20 

through the whole -- all the criteria -- it was 21 

signed by the chairperson, so that criteria was 22 

met. 23 

  CHAIRPERSON GRIFFIS:  Right. 24 

  MEMBER MILLER:  But that's it. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Very well. 1 

  It would go to show that, in fact, it 2 

does not meet the requirements of 3015.1, and 3 

therefore will be taken into the record as a letter 4 

of the chair, Mr. Leroy Thorpe, and not afforded 5 

the great weight. 6 

  That is all the government reports I 7 

have attendant to this application unless others 8 

are aware of any other submissions.  We have gone 9 

through our entire testimony.  At this point, I 10 

think we can turn to Mr. Johnson for any closing 11 

remarks that he might have. 12 

  MR. JOHNSON:  Thank you, Mr. Chairman. 13 

  Having heard the comments of the Board 14 

and the Office of Planning, as well as the 15 

representative, Mr. Padro, from the community, it 16 

appears as if and we believe that we have satisfied 17 

the requirements of the regulations to convert a 18 

former medical building to an eleven-unit apartment 19 

building which enhances the quality of the 20 

community where this building exists. 21 

  We believe that the circumstances, the 22 

physical circumstances associated with the two 23 

square blocks on which this land and building rest, 24 

is so extraordinarily untypical of an R-4 25 
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characteristic that to view it in the context of 1 

satisfying the shallowness, the narrowness and the 2 

difficulty, the constraints of conforming to 3 

current zoning when recognizing this -- you have 4 

accepted that this building was probably built and 5 

predating the zoning regulations.  Its changed 6 

configuration and use does, in fact, conform to the 7 

comprehensive plan.  It really does satisfy the 8 

interests based on Mr. Padro's comments of what the 9 

community would find acceptable.  They don't object 10 

to an apartment building; what they are objecting 11 

to is the fact that we can't identify more than 12 

five parking spaces for eleven potential tenants.  13 

That seems to be the overriding objection.  As I 14 

mentioned earlier in my testimony, we have 15 

off-street parking -- I'm sorry -- on-street 16 

parking, which is allowed for anybody at certain 17 

times of the day.  The hospital has attempted to 18 

identify other resource parking and we know just by 19 

the nature of being a part of a major urban area, 20 

there are always parking concerns. 21 

  So to endorse this project is going to 22 

in part help the university satisfy its own -- I'm 23 

sorry, the hospital, not the university.  I keep 24 

getting this -- excuse me.  It's going to help 25 
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assist our university in supporting its nursing 1 

staff.  It's also going to add badly needed housing 2 

to the city.  Just from a basic common-sense 3 

perspective, once this conversion has happened, 4 

this hospital is not going to go back and convert 5 

it to something else.  It's costing them too much 6 

money.  By the time this is done, it may cost them 7 

even more than a million dollars. 8 

  So we have a serious economic hardship 9 

here.  Reducing to five units doesn't work as Mr. 10 

Bill Davis' letter indicates.  If you look at rents 11 

in the surrounding area, we will not be able to 12 

secure the kind of tenant for this area based on 13 

the configuration in this square and adjacent uses, 14 

land uses, building uses, to support a three-, 15 

four-bedroom apartment at the kind of rates that 16 

are justified. 17 

  The proposed use of this building as an 18 

eleven-unit building is really a reduction in use, 19 

a reduction in vehicular, a reduction in pedestrian 20 

usage, and pedestrian and vehicular circulation. 21 

  The added landscaping, the improvements 22 

to the exterior and the improvements recommended 23 

for the interior of the building are really going 24 

to enhance this entire area and take an eyesore off 25 
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the block, basically, even though the adjacent 1 

client, the YWCA, has expressed some concerns about 2 

parking. 3 

  We all know from -- assuming we're all 4 

reasonable people who have responsibility to 5 

protect the health, safety and welfare of our 6 

constituents, the residents and those who work and 7 

enjoy the opportunities that exist in the District 8 

of Columbia will find that this is truly an asset 9 

to this city.  In that context, as an architect and 10 

urban planner who is also a resident and a native 11 

Washingtonian who has seen the transition of this 12 

area and many areas, I personally believe from my 13 

personal and professional experiences that this is 14 

not going to be a detriment. 15 

  You look at the French Street 16 

Neighborhood Association, which is two blocks 17 

north, and the parking that supports those 18 

residences are within the confines of that street 19 

and adjacent areas.  The parking that is addressed 20 

for our site, if you again look at the entire site, 21 

we've got a square that is not R-4.  So therefore, 22 

recognizing this is uniquely different, it will not 23 

have a negative impact for noise and traffic, and 24 

other features that would allow this building to be 25 
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used as a matter of right, including its use as a 1 

dormitory or fraternity house or private club, 2 

those may prove to provide some negative impacts, 3 

but not an apartment building.  We're putting some 4 

very upscale finishes in this building. 5 

  This building, by the way, is 6 

independently wired for every unit, the mechanical 7 

systems are independently provided for each unit, 8 

so at some point, this could be converted into a 9 

condominium apartment building, which allows even a 10 

higher upscale use of the kinds of tenants that 11 

come into this building.  Because this building is 12 

independently -- I'm sorry -- because each unit is 13 

independently supported, it is going to be a very 14 

upscale building, and the fact that the hospital is 15 

only a few blocks away, their security staff are in 16 

close proximity and can be responding to issues 17 

very quickly, and probably even faster in some 18 

instances than our own police when it comes to 19 

issues in our communities. 20 

  So, in essence, we believe that, with 21 

your approval, this building will, in fact, serve 22 

to reinforce the intent of the regulations.  Thank 23 

you. 24 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 25 
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very much, Mr. Johnson. 1 

  What I would like to do is set this for 2 

decisionmaking on our first public meeting in 3 

September.  There are a couple of submissions.  The 4 

one submission that I find most critical is the 5 

final agreement with the ACD only due to the fact 6 

-- I know we have the letter and in the letter, it 7 

indicates that this will be fairly quick to do.  8 

Let's get that final agreement; then we don't have 9 

to add it into an order, it doesn't have to be a 10 

condition if the order goes to approval.  And the 11 

issue, obviously, which you are fundamentally aware 12 

of, if that doesn't transfer to ownership, three 13 

parking spaces are reduced from this, which changes 14 

the substance of the entire application.  Rather 15 

than having us hear it again, you process it again, 16 

we'll seal it and go on with that. 17 

  I would in the meantime, in the 18 

submission, I would have you add who is the name on 19 

the deed as retaining ownership, whether it's 20 

actually an LLC, it's the hospital, or what other 21 

entity. 22 

  I think also in this additional time, 23 

the testimony that you have heard today, for me, 24 

was somewhat illuminating on opportunities, 25 
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meaning, and directly, there might be, in fact, a 1 

parking agreement or car ownership agreement with 2 

the tenants in the building, specifically if it was 3 

staff members.  I would certainly think that there 4 

would be an announcement or some sort of 5 

notification to potential renters that parking was 6 

not to be provided or how you were going to deal 7 

with the parking for the tenants, whether it's 8 

first come, first served, whether they are tied to 9 

specific units.  I mean, what is the indication of 10 

how those five space are actually going to be 11 

utilized for the eleven units if this was to 12 

progress? 13 

  Also in that time, Mr. Padro, as we 14 

have indicated, we have held in abeyance the party 15 

status application, so that may facilitate some 16 

time.  That would not necessarily and in fact I 17 

think the -- I would say the strong possibility is 18 

that we wouldn't rehear or open the hearing again. 19 

 We might keep the record open for additional 20 

submissions, but it's your recourse in the future 21 

if a party status is granted in this case, so we 22 

would look to keep the record open if there is a 23 

submission for that. 24 

  Yes? 25 
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  MEMBER ETHERLY:  Mr. Chair, 1 

interesting, interesting suggestion.  I mean, I 2 

agree with everything that you have asked for, but 3 

I'm keeping my mind open to this issue of 4 

resolution on the ANC front, and I'm wondering 5 

whether or not this is workable.  My suggestion 6 

would be not to put off the decisionmaking, move 7 

forward as is, but would there be comfort with 8 

leaving the record open for the ANC to make an 9 

additional submission if they so desire? 10 

  I'm kind of of mixed feelings there.  11 

The reason why I struggle with it, it's normally 12 

not a step I would necessarily offer, because we 13 

oftentimes hear concerns expressed, and this is not 14 

to suggest that any of the representations that 15 

have been made by Mr. Johnson with respect to his 16 

outreach and the outreach of his client were not 17 

undertaken or were not, in fact, as they are 18 

represented. 19 

  Given the fact that Mr. Padro, as an 20 

SMD commissioner, however, did come down to express 21 

some concern and raised questions as relates to 22 

whether or not there was adequate notice, is there 23 

any utility to be gained in keeping the record open 24 

for such a submission? 25 
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  CHAIRPERSON GRIFFIS:  I'm not sure the 1 

ANC meets in August. 2 

  MEMBER ETHERLY:  No.  I'm sorry if I 3 

missed -- when did you set for decisionmaking?  4 

September? 5 

  CHAIRPERSON GRIFFIS:  September.  But 6 

we're the first -- 7 

  MEMBER ETHERLY:  Oh, you're talking 8 

about the first -- 9 

  CHAIRPERSON GRIFFIS:  The first meeting 10 

in September. 11 

  MEMBER ETHERLY:  September 9th. 12 

  CHAIRPERSON GRIFFIS:  Yes. 13 

  MEMBER ETHERLY:  Okay. 14 

  CHAIRPERSON GRIFFIS:  I'm perfectly -- 15 

Ms. Miller? 16 

  MEMBER MILLER:  My concern is if we 17 

keep the record open, then we need to leave an 18 

opportunity for -- 19 

  MEMBER ETHERLY:  Of course. 20 

  MEMBER MILLER:  -- responses to that. 21 

  MEMBER ETHERLY:  Of course. 22 

  CHAIRPERSON GRIFFIS:  Right. 23 

  MEMBER MILLER:  Yes. 24 

  CHAIRPERSON GRIFFIS:  If I was 25 
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convinced -- I mean, the ANC could conceivably 1 

change its position.  My interest would be more on 2 

the substance, and I haven't heard, of all the 3 

submissions -- I think Mr. Padro being here and in 4 

his testimony I think has a good pulse of the 5 

community's issues.  If we thought that we weren't 6 

hearing all the issues and we could, then, not 7 

deliberate on this case substantially, I would set 8 

this off to December. 9 

  MEMBER ETHERLY:  I mean, once again, it 10 

would not be my suggestion to put this -- to hold 11 

this off.  I mean, actually, no.  I'm fine.  I'm 12 

fine. 13 

  CHAIRPERSON GRIFFIS:  Okay. 14 

  MEMBER ETHERLY:  Let's move forward. 15 

  CHAIRPERSON GRIFFIS:  We can do this in 16 

a little bit of a hybrid.  If there is an official 17 

letter from the ANC that outlines a position and/or 18 

outlines issues and substantive issues, they, as 19 

ANC would be a party in this case, would need to 20 

serve it to the applicant, they need to serve it to 21 

the Office of Zoning and put it into the record.  22 

We would obviously, if there is such a document 23 

provided, or produced, rather, we can take 24 

responses to that.  But rather than set the time on 25 
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it, that's all going to happen by the September 1 

meeting.  So I appreciate you bringing that up.  I 2 

think it is an important piece. 3 

  MR. JOHNSON:  May I make a comment? 4 

  CHAIRPERSON GRIFFIS:  Sure. 5 

  MR. JOHNSON:  Well, I haven't had an 6 

opportunity to review all of the letters that were 7 

put  before me this morning thoroughly, but I had a 8 

chance to read them, and it appears as if the two 9 

overriding points that are raised are, one, 10 

parking, and we don't want a dorm. 11 

  CHAIRPERSON GRIFFIS:  Right. 12 

  MR. JOHNSON:  And the university -- the 13 

hospital, rather, has already taken the initiative 14 

to go to the CEO to endorse a letter saying we're 15 

doing -- 16 

  CHAIRPERSON GRIFFIS:  That's my point, 17 

is if we keep the record open for the ANC, I want 18 

to see substantive issues of opposition outside of 19 

those that we have already heard. 20 

  MR. JOHNSON:  Right.  Because they have 21 

gone on record saying what the position is, and 22 

parking.  They have gone on record. 23 

  MEMBER ETHERLY:  And just to help 24 

clarify that, I'm not so much concerned about what 25 
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I think the ANC is going to say, because it could 1 

very well be the case that it comes back with a 2 

different position, which is fine, so be it, you 3 

know, we'll just deal with that in our deliberation 4 

and go forward.  It's more a way of just closing 5 

off or putting a pin in this issue or this concern 6 

that was raised about the ANC not having had an 7 

opportunity to act. 8 

  The only reason why I offered that as a 9 

suggestion in this particular instance and perhaps 10 

not in some other instances where we've had a 11 

similar situation is because we did have the 12 

presence of a commissioner who spoke in some detail 13 

to concerns.  You know, once again, no statement 14 

whatsoever with regard to what the applicant has 15 

done because I think the applicant demonstrated 16 

that there has been some outreach.  But if there is 17 

perhaps a way of closing off the ANC loop, I still 18 

agree with you, Mr. Chair, if the record can remain 19 

open for something to come in between now and when 20 

that September decisionmaking happens -- I think 21 

Mr. Padro had indicated that the ANC would not be 22 

meeting until September, and that probably means 23 

after our September 9th date. 24 

  I mean, once again, I could go either 25 
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way.  I'm more or less just kind of offering that 1 

as a suggestion.  But I agree with the comment that 2 

was made by the applicant that, you know, the 3 

substance of it, we have probably heard the two 4 

issues that were raised, but just a suggestion. 5 

  CHAIRPERSON GRIFFIS:  Okay.  There it 6 

is.  We can keep the record open for an official 7 

letter from the ANC. 8 

  MEMBER MILLER:  May I just make a 9 

comment here? 10 

  CHAIRPERSON GRIFFIS:  Sure. 11 

  MEMBER MILLER:  Because, I mean, I have 12 

had some concerns about notice, does the community 13 

know, does the ANC know, and I think at this late 14 

date, if they were going to submit something which 15 

you would even consider giving great weight to, 16 

they should attest that they did not get notice, 17 

because I think, from what I heard, I mean, our 18 

records show that they were sent notice.  I'm sure 19 

it was in the D.C. Register, and most ANCs read the 20 

D.C. Register.  And I think the fact that Mr. Padro 21 

knows about it and talked to another commissioner 22 

reflects that the ANC probably had notice from that 23 

way as well. 24 

  CHAIRPERSON GRIFFIS:  Okay. 25 
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  MR. JOHNSON:  And also please bear in 1 

mind that the documents provided to the ANC and to 2 

the French Street Neighborhood Association 3 

basically are the same documents.  Mr. Padro 4 

mentioned, oh, you've got one more parking space. 5 

  CHAIRPERSON GRIFFIS:  Right. 6 

  MR. JOHNSON:  Same drawings.  So the 7 

issues have been before them for many, many months. 8 

  CHAIRPERSON GRIFFIS:  Okay.  I think 9 

we're clear. 10 

  Ms. Bailey. 11 

  MS. BAILEY:  Mr. Chairman? 12 

  CHAIRPERSON GRIFFIS:  Yes. 13 

  MS. BAILEY:  A date -- first meeting, 14 

September the 9th? 15 

  CHAIRPERSON GRIFFIS:  Yes. 16 

  MS. BAILEY:  We're looking for a date 17 

for submission of materials? 18 

  CHAIRPERSON GRIFFIS:  As soon as 19 

possible. 20 

  MS. BAILEY:  As soon as possible, sir? 21 

  CHAIRPERSON GRIFFIS:  When they are 22 

ready, let's bring them into the record, but they 23 

will be due -- go ahead. 24 

  MS. BAILEY:  August 15th?  Is that soon 25 
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enough? 1 

  CHAIRPERSON GRIFFIS:  Yes.  That's two 2 

weeks before? 3 

  MS. BAILEY:  No, that's actually -- 4 

let's see, August 15th, three weeks before. 5 

  CHAIRPERSON GRIFFIS:  I think two weeks 6 

prior to the hearing is fine. 7 

  MS. BAILEY:  Two weeks prior?  That 8 

would be August the 22nd. 9 

  CHAIRPERSON GRIFFIS:  Okay. 10 

  Any difficulty, Mr. Johnson, getting 11 

that stuff together by August 22nd?  Okay. 12 

  MR. JOHNSON:  Oh. 13 

  CHAIRPERSON GRIFFIS:  One concern is 14 

DHCD. 15 

  MR. JOHNSON:  Yes.  I can't -- I don't 16 

know how to address that other than go back to the 17 

hospital and tell them to get your lawyers to do 18 

whatever you all need to do and help to -- ask DHCD 19 

If they can accelerate their appraisal, because 20 

that really appears to be the overriding factor -- 21 

  CHAIRPERSON GRIFFIS:  Right. 22 

  MR. JOHNSON:  -- influencing the 23 

decision.  I mean, point blank, I don't want to 24 

mention the names of the folks that I spoke to in 25 
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DHCD, but they said, "This really isn't of any 1 

value to us.  What can we do with a corner between 2 

two alleys?  Nothing."  3 

  CHAIRPERSON GRIFFIS:  Right. 4 

  MR. JOHNSON:  But they've got to go 5 

through that. 6 

  CHAIRPERSON GRIFFIS:  Well, it's not a 7 

developable lot. 8 

  MR. JOHNSON:  Right. 9 

  CHAIRPERSON GRIFFIS:  That's clear.  10 

The letter is clear that the intention is there.  11 

All I can say is we need 100 percent effort.  I 12 

think noting that this is -- that their appraisal 13 

and the agreement is holding up the BZA decision on 14 

this -- I don't know what it will do for them, but 15 

it may be of interest.  And if we don't have that 16 

by the 9th, then we will figure that out on the 17 

9th. 18 

  Mr. Moy. 19 

  MR. MOY:  Mr. Chairman, as a point of 20 

clarification for the staff -- 21 

  MR. JOHNSON:  Wait a minute.  You said 22 

you need by -- initially you said the 15th, but -- 23 

  CHAIRPERSON GRIFFIS:  The 22nd of 24 

August. 25 
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  MR. JOHNSON:  I'm sorry, the 22nd. 1 

  CHAIRPERSON GRIFFIS:  Yes. 2 

  MR. JOHNSON:  But at least by the 9th. 3 

  CHAIRPERSON GRIFFIS:  The 9th, we're 4 

deciding it, so if you want us to consider it, it 5 

better be in by the 22nd. 6 

  MR. JOHNSON:  Okay. 7 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Moy. 8 

  MR. MOY:  Point of clarification for 9 

the staff.  Earlier in the hearing, there was some 10 

discussion about the possibility of Mr. Padro 11 

preparing a letter of authorization to represent 12 

the ANC.  Would the record be open for that if he 13 

chooses to do that? 14 

  CHAIRPERSON GRIFFIS:  Oh.  I'm sorry.  15 

Yes, we still have that open.  Okay. 16 

  MEMBER MILLER:  I think it was to 17 

represent his single-member district. 18 

  CHAIRPERSON GRIFFIS:  Right.  You're 19 

clear on that, right?  Okay.  I have to get a cup 20 

of coffee after today. 21 

  Okay.  Anything else, Ms. Bailey? 22 

  MS. BAILEY:  No, Mr. Chairman.  I think 23 

with these late hours, you're going to have buy me 24 

a cup of coffee, too. 25 
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  CHAIRPERSON GRIFFIS:  Let's all go out 1 

for a cup of coffee. 2 

  Is everyone clear on submissions, when 3 

it's due, dates, when we're deciding it?  Of 4 

course, the decisionmaking on the 9th is clearly a 5 

decisionmaking public meeting.  You are welcome to 6 

attend it.  There is no new testimony; it is 7 

deliberation from the Board. 8 

  Mr. Johnson, are you all set? 9 

  MR. JOHNSON:  Yes, sir. 10 

  CHAIRPERSON GRIFFIS:  Are you certain? 11 

 Okay. 12 

  Ms. Bailey, any other material that we 13 

need to take care of this afternoon? 14 

  MS. BAILEY:  That's it, Mr. Chairman. 15 

  CHAIRPERSON GRIFFIS:  Very well.  Then 16 

I can adjourn the 29 July 2003 afternoon session of 17 

the BZA.  Thank you all very much. 18 

  MR. JOHNSON:  Thank you. 19 

  CHAIRPERSON GRIFFIS:  And I do 20 

appreciate everyone's patience with our schedule 21 

this afternoon.  We always seem to end somewhat on 22 

time. 23 

  (Whereupon, at 6:30 p.m., the public 24 

hearing adjourned.) 25 
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